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1.

On 13 October 2017, the motion for a resolution on “the
principles and guarantees of advocates” (Doc. 14376) was
referred to the Committee on Legal Affairs and Human Rights
(the Committee) for report. | was appointed rapporteur by the
Committee at its meeting in Paris on 12 December 2017.
Presentation of this introductory memorandum was deferred
until after the Committee of Ministers had replied to the related
Assembly Recommendation 2121 (2018) on “the case for drafting
a European convention on the profession of lawyer’. The
Committee took note of the Committee of Ministers’ reply at its
meeting in Paris on 4 March 2019.

1. 13 okTa6pa 2017 roga npegnoxXeHue O NPUHATAN Pe3onoLmn
«MpuHUMnbl 1 rapaHTun agsokaTtoB» (Aok. 14376) 6bino
nepegaHo Ha paccmoTpeHne KomuTeta no npaBoBbIM BONpOCcam
n npasam 4venoseka (KomuteT). A 6bln HazHa4yeH AOKNagyYnMKoM
Komutetom Ha ero 3acegjaHunm B [lapwxe 12 pgekabps 2017
roga. [lNpeacrtaBneHne 3TOro BCTYNUTENBHOMO MeMopaHayma
BbINO OTNOXEHO A0 Tex nop, noka KomuTer MWHUCTPOB He
OTBETU/T Ha COOTBETCTBYOLLYHO pekomeHgaumo 2121 (2018)
Accambneun o «gene o paspaboTke eBPOMNENCKON KOHBEHLUN MO
npodeccun topucta». KomuTeT npuHAN K CBEAEHUIO OTBET
KomuTeTa MMHUCTPOB Ha cBoeM 3acedaHun B lNapwxke 4 mapTa
2019 roga.

1.2.

Scope of the report

1.2. Obbem oT4eTa

The Council of Europe has consistently acknowledged the vital
contribution of lawyers to the effective administration of justice.
Lawyers play a central role in protecting human rights and
defending victims of violations. To guarantee public trust in the
proper application of the rule of law, the legal systems of all
Council of Europe member States are required by the European
Convention on Human Rights (the Convention), as interpreted
by the caselaw of the European Court of Human Rights (the
Court), to respect the free exercise of the profession of lawyer.

2. Coet EBponbl nocnegoBaTenbHO MPU3HAN XW3HEHHO
Ba)XXHbI BKNag lOpUCTOB B 3(pdeKTMBHOE oTnpaBneHune
npasocyans. AABOKaTbl UrparoT LEHTparnbHy porb B 3awuTe
npaB 4YenoBeka W 3awWuTe XepTB HapyweHun. Ytobbl
rapaHTupoBatb oOb6LleCTBEHHOE AOBepue K Hagnexawemy
NPYMEHEHNIO BEPXOBEHCTBA 3aKOHa, NpaBOBble CUCTEMbl BCEX
rocygapcTte-uneHoB Coseta EBponbl Tpebytotcs EBponenckon
KOHBeHuuen o npaBax 4enoseka (KoHBeHUMS), KaK 3TO
NHTEepNpeTupyeTcs npeueneHTHbIM npaBom EBponenckoro cyaa
no npasam 4yenoBeka (Cypn), yBaxaTb cBobopgHoe
ocyLecTBrneHve npodeccun agsokaTta.



http://assembly.coe.int/nw/xml/XRef/Xref-DocDetails-EN.asp?fileid=23979
https://www.ibanet.org/Publications/publications_IBA_guides_and_free_materials.aspx?fileid=24466
https://www.ccbe.eu/NTCdocument/EN_CCBE_CoCpdf1_1382973057.pdf?fileid=25444&lang=en
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The motion notes the “numerous cases of violations of
advocates’ rights” in recent years. It recalls the United Nations
Basic Principles on the Role of Lawyers (1990) (the UN Basic
Principles) that define and promote those rights, as well as
Assembly Resolution 2154 (2017) on ‘securing access of
detainees to lawyers’, which underlined the significance of
several of those rights. The motion then proposes that the
Assembly call on “all competent bodies of the Council of Europe
and the member States to take steps aimed at providing and
protecting the principles and guarantees of advocacy.”

3. lpencraBneHne Kk Ooknagy OTMEYaeT «MHOTMOYMCMEHHbIE
crnyyan HapylueHusi npaB agBokaToB» B nocnegHue rogbl. OHO
ccoinaetca Ha OcHoOBHble npuHuuMnbl OpraHusauyumn
Ob6beagnHeHHbIx Haumnm o ponu apgsokaTtoB (1990 ropn)
(OcHoBHble npuHuunel OOH), kKoTopble onpegensawT wu
MOOLLPAOT 3TM npaBa, a Takke pesonoumto 2154 (2017)
Accambnen «O6 obecneyeHun [JocTyna 3afepXKaHHbIX K
agBokaTamM», B KOTOPOM NOAYEPKUBAETCS, YTO 3Ha4yeHue
HEKOTOpPbIX M3 3TUX NpaB. 3aTem B NpeacTaBneHUn K goknagy
npeanaranocb Accambnee npu3BaTb «BCE KOMMETEHTHbIE
opraHbl CoBeta EBponbl u rocygapctBa-dneHbl NpeanpuHSTb
Larn, HanpaeneHHble Ha obecneveHne 1 3alwnTy NPUHUUMNOB U
rapaHTUn agBoKaTypbl».



https://www.uianet.org/sites/default/files/charteturin2002-en.pdf
http://assembly.coe.int/nw/xml/XRef/Xref-DocDetails-EN.asp?fileid=23517
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4.

In addition to the UN Basic principles, Council of Europe
member States have subscribed to the minimum standards
currently laid out in the Recommendation No. R(2000)21 of the
Committee of Ministers on the freedom of exercise of the
profession of lawyer (which itself ‘has regard’ to the UN Basic
Principles). However, whilst substantively quite complete, these
instruments are non-binding. Furthermore, although
international legal instruments clearly prohibit interference in the
legal profession, the specific activities that amount to prohibited
‘interference’ are not always clearly identified. Since not all state
interaction with the legal profession is prohibited it can be
difficult to determine which actions constitute interference and
which are acceptable. Also, ensuring the protection of lawyers
engages both a negative obligation not to interfere as well as a
positive obligation to establish a domestic legislative framework
that creates an environment where the legal profession can
flourish. Specifically, states have a positive obligation to
investigate threats made to lawyers’ lives and to prosecute
harmful actions carried out on lawyers, regardless of the source
of the threat or attack. Given increasing concern for the situation
of lawyers in member States, the Assembly in 2018 called on
the Committee of Ministers to draft a legally binding instrument,
in the form of a Council of Europe Convention on the profession
of lawyer, which would also include a much-needed control
mechanism.

4. B pononHeHne k OcHoBHbIM npuHumnam OOH rocypapctea-
yneHbl Coseta EBponbl npucoeguHuUnncb K MWHUMAanbHbIM
cTaHgapTaM, KOTOpble B HacCTosILEee BpPEMS W3MOXEHbl B
PekomeHgaumn Ne R (2000) 21 Komutetra MMHUCTPOB O
csobone ocywecTBeHUs afBOKaAaTCKOW AesTenbHOCTHU
( KoTopbI cam "MmeeT oTHoweHne" K OCHOBHbLIM MPUHLMMNAM
OOH). Tem He MeHee, XOTA 3TU AOKYMEHTbI MO CYTU OOBOSBHO
NOSHbIE, OHWN HEe UMeT 0bsizaTenbHON cunbl. Kpome Toro, XoTs
MEeXAyHapOAHO-NPaBOBbIE WHCTPYMEHTbl OAHO3HA4YHO
3anpeLaT BMeLWaTenbCTBO B HOPUONYECKYID OeATeNbHOCTb,
KOHKpPETHbIE AENCTBUS, KOTOPble PaBHOCUITIbHLI 3anpeLeHHoOMY
«BMeLlaTenbCTBY», HEe Bcerga 4YeTko onpeaeneHbl. C Tex nop,
Kak He BCe roCydapCTBEHHOE BIIMSHME Ha PUANYECKYHO
AeATenbHOCTb 3anpeLleHo, MoxeT ObITb TPyaHO onpeaenuThb,
Kakune [OencTBus npeacraBndAloT cobon BMellaTtenbCTBO, a
Kakme saBnsawTca npuemnembiMu. Kpome Toro, obecneyeHue
3aWwnTbl afBoOKaToB BKMo4aeT B cebs Kak HeraTuBHoe
06a3aTenbCTBO He BMeWWBATbCHA, Tak U MNO3UTUBHOE
0653aTenbCTBO €O34aTb HaUMOHAmNbHYK 3aKOHOAATENbHYH
Gasy, KoTopas co34acT yCnoBus, B KOTOPbIX MOXET NpouBeTaTb
agBokaTtypa. B uyacTtHocTu, rocygapctBa HeCyT MNO3UTUBHOE
06a3aTenbCTBO  paccrnenoBatb Yrpo3bl B OTHOLUEHUWN XKU3HU
a[lBOKaTOB M npecnenoBaTb BpedHble AENCTBUS, COBEPLUEHHbIE
B OTHOLLUEHMM afBOKaTOB, HE3aBMCUMO OT WUCTOYHMKA Yrpo3bl
UNn HanageHus. YumTbiBas pacTywyto 06eCnoKOeHHOCTb
NONOXeHMeM npaB afABoOKaTOB B rocygapcTBax-yfeHax,
Accambnes B 2018 rogy npussana Komuter MUHUCTPOB
paspaboTatb topmuandeckm obsizaTenbHbI JOKYMEHT B ¢hopme
KoHBeHuun CoBeta EBponbl 0 npodeccun agBokata, KoTopast
Takxe OyaetT BknwYaTb HeobGXOOUMbIE KOHTPOSbHbIE
MEeXaHN3Mbl.



https://search.coe.int/cm/Pages/result_details.aspx?ObjectId=09000016804d0fc8
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For the purposes of this report, | intend to use the definition
proposed in the Committee of Ministers’ Recommendation No.
R(2000)21 which describes a lawyer as a “person qualified and
authorised according to the national law to plead and act on
behalf of his or her clients, to engage in the practice of law, to
appear before the courts or advise and represent his or her
clients in legal matters.”

5. lna uenemn HacTodAwero goknaga 9 HamepeBaloCb
ncnonb3oBaTb onpeaeneHve, npeanoxeHHoe B PekomeHaaunm
Komuteta mumHmuctpos Ne R (2000) 21, B koTopoM agBokar
onucbiBaeTCcHd KakK «nNuuo, KBanndpumumpoBaHHOE W
YyNONMHOMOYEHHOE B COOTBETCTBUM C HaUWOHASIbHbIM
3aKoHO4aTENbLCTBOM BbICTYNaTb B CydAe M OEWCTBOBaTb OT
MMEHN CBOMX KITMEHTOB y4acTBOBaTb B IOPUANYECKOW MPaKTUKeE,
npeacTaTb nepen Cyaom UK KOHCYNbLTMPOBaTb U NpeacTaBnAaTb
CBOMX KITMEHTOB B HOPMANYECKUX BONPOCAX».

1.3.

Objectives of the report

1.3. Uenn poknaga

The report will update the situation regarding lawyers’ safety
and independence in Council of Europe member States since
the adoption of Assembly Recommendation 2121 (2018) in
January 2018. It will recall the minimum legal and policy
framework of standards developed to protect lawyers and any
practical steps or mechanisms that can guarantee their effective
implementation. It will also examine the roles played in
protecting the profession of lawyer and the rights of lawyers by
different Council of Europe instruments and mechanisms.

6. B ngoknage 6yaet obHoBneHa cutyaumnsa ¢ 6e3o0nacHOCTbIO K
HEe3aBMCMMOCTbIO afBOKaTOB B rocygapcrBax-yneHax CoseTa
EBponbl ¢ MOMeHTa npuHAaTua PekomeHaaumn Accambnen 2121
(2018) B sHBape 2018 roga. B Hem O6yaoyT HanomuHaTbCA
MUHMMarbHbIE MPaBOBbLIE U MOMUTUYECKME PaMKM CTaHOApPTOB,
pa3paboTaHHbIX ANA 3awWuUTbl agBokaToB N ntobble
NpakTU4Yeckne warm WuIn MexaHu3smbl, KOTOpble MOryT
rapaHTMpoBatb UX 3addekTMBHOe BbinonHeHne. OH Takxke
pacCMOTPUT pPOfib, KOTOPYK WrparT B 3awuTte npodeccum
lopucTa M npaBa PUCTOB pPasfiNdHble WHCTPYMEHTbI U
MexaHu3mbl CoBeTa EBponbl.

Lawyers under threat — recent examples

2. AnBokarbl Nog yrpo3ou - nocriegHue npumMepsl



http://assembly.coe.int/nw/xml/XRef/Xref-DocDetails-EN.asp?ObjectId=09000016804d0fc8
https://www.ibanet.org/Publications/publications_IBA_guides_and_free_materials.aspx?fileid=24466
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7.

In Recommendation 2121 (2018), the Assembly expressed its
“‘utmost concern that harassment, threats and attacks against
lawyers continue to occur in many Council of Europe member
States and are even increasing in some of them, where they
have become widespread and systematic and are apparently
the result of deliberate policy”. The rapporteur, Ms Sabien
Lahaye-Battheu (Belgium, ALDE), drew an alarming picture
which appears certainly no better today. The call for urgent
action to enhance the protection of lawyers remains as
necessary now as it was then.

7. B Pekomengaunn 2121 (2018) Accambries Bblpasuna CBOIO
«KpanHior 06eCrnoKOEHHOCTb TEM, YTO NpecrneaoBaHns, yrpo3bl
M HanageHus Ha a[BoKaTOB MPOAOKalT MNPOUCXOOUTb BO
MHOrMx rocygapcrtBax-ynieHax CoBeTa EBponbl u pgaxe
YCUIMNBAIKOTCA B HEKOTOPbIX M3 HUX, F4€ OHM CTanu LUIMPOKO
pacrnpocTpaHeHHbIMU U CUCTEMATUYECKUMU. W, BUOMMO,
ABNATCA pe3ynbTatoM uUerfieHanpaBneHHON MOSINTUKN  ».
Hoknagumnk r-xa CabueH Jlaxane-battey (benbrus, AJIOE)
obpucoBana TPEBOXHYK KapTWUHY, KOToOpas CeroaHs
onpegeneHHoO He BbIrNAaanT nyyvywe. [MpunsblB K
He3aMeanuTenbHbIM AENCTBUAM MO YCUSIEHUIO 3alUuTbl
a[lBOKaTOB OCTAEeTCH TakMM e HeobxoouMbIM cenyac, Kak u
Torga.



http://assembly.coe.int/nw/xml/XRef/Xref-DocDetails-EN.asp?fileid=24466
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Lawyers continue to be and in some countries are increasingly
targeted for their involvement in human rights-related cases,
such as defending the rights of refugees, asylum seekers and
migrants, women, LGBTI persons, Roma and other minority
groups. They have also been targeted for their work denouncing
government unaccountability or corruption, or for representing
particular individuals (terrorist suspects, opposition politicians,
civil society activists etc.). Threats of criminal, administrative,
economic or other sanctions have taken place in situations
where actions were taken in accordance with recognised
professional duties, standards and ethics. There are reports that
lawyers were allegedly identified with the causes advocated or
crimes committed by the individuals they were defending. In the
most extreme cases the prosecuting authorities qualified the
legal assistance provided by lawyers as aiding and abetting the
client’s crime.

8. AgBokaTbl NpoOOMKaT OCTaBaTbCsl, U B HEKOTOPbLIX CTpaHax
BCe valle npecnenyrTcs 3a UX yyacTue B [ernax, CBA3aHHbIX C
npaBamMn YernoBeKka, TakMX Kak 3awmuTa npas bexeHues, nuu,
Mwywmnx ybexuiia n MUrpaHToB, XEHLIWH, NpeacTaBuTenen
JITBTN, poma wn Aapyrux rpynn MeHbWMHCTB. OHKM Takxke
nogBeprawTca npecrnegoBaHmaMm 3a cBok paborTy,
OCyXJalLy HenoguYnMHeHne NpaBUTENbCTBY UM KOPPYNLUIO,
MNn 3a npeacTtaBfieHME WHTEPECOB KOHKPETHbIX nuy
(nopo3peBaemMbiX B TEpPpPOpM3MeE, OMMNO3ULMOHHBLIX MOSNTUKOB,
aKTMBMUCTOB rpaxpaHckoro obuwecTtBa wm Ap.). Yrposbl
YrONOBHbIX, AaOMWHUCTPATUBHbIX, 3KOHOMMUYECKUX WU WHbIX
CaHKUMA MMENU MeCcTO B CUTyauusdax, Koraa agBoKaThl
OCYLLEeCTBNAANN CBOK [AeATeNnbHOCTb B COOTBETCTBUU C
NPU3HAHHLIMN nNpodeccnMoHanbHbIMN O0OA3AaHHOCTAMM,
cTaHgapTamm u 3Tukon. KMmeroTcs coobeHuss o ToM, 4TO
aABoOKaTbl NPeanonoXuTensHo ObinM MAeHTUUUMPOBaHbLI C
camMmmmMmn pgenamm agBoOKaTOB WU NpecTynfieHUnaMu,
cOoBeplaeMbiMn nuuamMmu, KOTOPbIX OHKU 3awuwanu. B
Hanbonee KPUTUYECKMX CRNy4yasx OpraHbl NpoKypaTypbl
KBanuuuuposanu npaBoOBY0 MOMOLLb, KOTOPYH OKasbiBanu
agBokaTtbl, Kak MNOCOOGHMYECTBO M NOACTPEKATENbCTBO K
COBEpPLLEHUIO NPECTYNNEHUS KITUEHTOM.
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9.

Attacks against lawyers’ personal safety and liberty often take
place against a general background of lack of respect for the
rule of law. Lawyers may face administrative and judicial
harassment, including abusive interferences with their
professional rights and privileges. This may be the result of
misuse of national regulations or laws — such as anti-terrorism
or anti-money laundering measures — which allow for
interferences with lawyers’ rights such as intrusions into
privileged lawyer-client communications, blacklisting or travel
bans.

9. Ataku Ha nu4Hyto 6e3onacHOCTb 1 cBoboay aABOKATOB 4acTo
nponcxoaat Ha obuwem dOoHe OTCYTCTBUSA YBaXeHusa K
BEPXOBEHCTBY 3akOHa. A[BOKaTbl MOFyT CTONKHYTbCSA C
agMUHUCTPATUBHbIMW N cyaebHbIMM NpecnegoBaHUSAMU,
BKItOYas 3noynoTpebneHne nx npodeccruoHanbHbIMU npaBaMu
M npuBmunernaMmun. OTO0 MOXeT OblTb pe3ynbTaToMm
HenpaBWbHOrO MCMNOMNb30BaHUSA HaUMOHAaNbHbIX HOPMAaTUBHbIX
aKTOB UMK 3aKOHOB, TakMX Kak Mepbl No 6opbbe ¢ Teppopu3mMom
NN OTMbIBAHNEM JEHET, KOTOopble JOMNyCKaloT BMELLATENbCTBO B
npaBa lOPUCTOB, TakMe Kak BTOPXEHWE B MpUBUIErMpoBaHHOE
obLeHne agBokaTa C KNMEHTOM, BHECEHME B YepHbIA CMMCOK
NNW 3anpeT Ha NOE3aKK.

10.

The Rapporteur notes with concern that he was informed about
instances where interrogations of lawyers as witnesses in a
criminal case against their clients took place; not only breaching
confidentiality but also serving as a pretext for the subsequent
removal of the lawyer from the proceedings in question.

10. [oknagynk ¢ OBGECNOKOEHHOCTbKD OTMEYaeT, 4YTo emy
coobwmnn o cny4yasx gonpoca ajBOKaTOB B KayecTBe
cBuaeTenen no yronoBHOMY Aerny B OTHOLIEHUW UX KITMEHTOB;
4YTO He TOSbKO HapyllaeT KOHMUAEHUManbHOCTb, HO U MOXET
ObiTb MCNONMb3OBaAHO Kak npeanor Ana nocnegyrowero
OTCTpPaHeHWs agBokaTa OT paccMaTpmBaeMoro npouecca.

11.

Furthermore, it was reported that lawyers were involved by the
prosecuting authorities as inciting agents (“agents
provocateurs”): in such cases, loyalty and lawyer-client
confidentiality was broken ab initio, and the lawyers’ reports
were further used for prosecution. Needless to say that the
above situations should be considered as particularly grave
violations of the right to a fair trial.

11. Kpome ToOro, coobuwianocb, 4YTO oOpraHbl MNpPOKypaTypbl
npuBnekanu agBoOKaTOB B Ka4yeCTBe BHYTPEHHUX areHToB
(«areHTbl MPOBOKATOPbLI»): B TaKUX Ccry4vasix nOSANbHOCTb U
KOH(MAEHUNanbHOCTb MeXxAy aABOKAaTOM U KINEHTOM
Hapywanmcb C caMOoro Ha4yana, a OT4YeTbl agBoOKaToB B
AanbHenweM ncnonb3oBannchb Ans cyaebHoro npecneaoBaHus.
HeT HeoBXoauMOCTM FOBOPUTL, YTO BbilleyKa3aHHbIE CUTyauum
cnegyet paccmatpvBaTb Kak 0cob0 cepbesHble HapyLleHUsi
npaBa Ha cnpaseanmeoe cyaebHoe pa3bnpatenbCcTBo.
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12. | would like to highlight some these situations as they stand | 12. A xoTen 6bl OCBETUTbL HEKOTOPbIE M3 ITUX CUTyaUUA B KX
since Ms Lahaye-Battheu presented her report, on the | HblHEWHeM Buae Cc Tex nop, Kak r-xa Jlaxan-battey
understanding that this list may be developed and refined and is | npeacTaBuna cBoW AokNafg npyv TOM MOHWMaHWK, 4YTO ITOT
not intended to be exhaustive. CMMCOK HapyLeHnn MOXeT ObiTb gopaboTaH, YyTOYHEH U He

ABNSAETCA UcYepnbIBaloLLNM.
2.1. Azerbaijan 2.1. AzepbangxaH
13.  The situation of human rights lawyers in Azerbaijan is still of | 13. lonoxeHne agBokaToB MO nNpaBaM 4YenoBeka B

particular concern. A legislative reform in October 2017, which
came into force in 2018, deprived ‘unregistered’ lawyers of
rights of audience, with the result that members of the Bar
Association have an almost complete monopoly on court
representation. The number of lawyers registered with the Bar
Association has reportedly increased by one third, following a
series of qualification examinations in 2018 and 2019. Despite
this increase, Azerbaijan still has the lowest ratio of lawyers to
head of population amongst member States. This situation is a
matter of concern since the Bar Association, including its
Disciplinary Commission, is widely considered to lack
independence and in practice has denied admission to lawyers
working on human rights or with an NGO background.
Moreover, the wording of the new Code of conduct for lawyers,
adopted in December 2017, is said to have introduced a broad
justification for interferences with lawyers’ freedoms.

AsepbangxaHe no-npexHemy Bbi3biBaeT o0cobyto
obecnokoeHHOCTb. 3akoHopatenbHasa pedopma B OKTsabpe
2017 ropa, sBcTtynuBwaa B cuny B 2018 rogy, nuwwuna
«He3aperncTpupoBaHHbIX» aABOKATOB Mpas aygutopuu, B
pesynbrtate 4ero u4neHbl Konnernn agBokaToB WUMEOT
MNPaKTUYECKN MOSTHYHO MOHOMOMNUID Ha NpPencTaBUTENbCTBO B
cyne. KonuyectBo aaBoOKaTOB, 3aperncTpupoBaHHbIX B
Accounaumn agBoKaToB, MO COOBLIEHUAM, YBENUYUIIOCL Ha
TPETb MOCne cepun KBannpuUKaumoHHbIX dk3ameHoB B 2018 n
2019 rogax. HecmoTtps Ha ato, B A3sepbarigxaHe no-npexHemy
camMo€ HU3KOe COOTHOLUEHME HPUCTOB U MO OTHOLIEHUIO K
HaceneHuw cpeaun rocyaapcTB-4fieHOB. 3JTa cuTyauus
Bbl3blBaeT BECMOKONCTBO, NOCKOSbKY LUMPOKO pacnpoCTpaHeHo
MHeHune, 4yTo Accouumauus agBoKaToB, BKIo4yas ee
OucunnnmHapHyo KoMUCcCuo, He obnagaeT HE3aBUCUMOCTbLIO U
Ha NpakTUKe OTKa3blBalOT B Npueme aaBoKaToB, paboTaloLmx B
obnactn npaB 4yenoBeka UM mmerowmx onbiT padotel B HIO.
bonee Toro, popmynuposka HoBoro Kogekca nosegeHusa ans
agBokaToB, nNpuHAToro B gekabpe 2017 ropga, kak
yTBeEpXOaeTcs, npeacTtaBuna LUMPOKOe onpasgaHve ans
BMeLLaTenbcTBa B cBOOOAY aaBOKaTOB.
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14.

In the past two years, there have been allegations regarding the
existence of a pattern of disciplinary charges against lawyers
who worked on politically or otherwise sensitive cases. Since
the end of 2017, several human rights lawyers such as Yalchin
Imanov, Irada Javadova, Nemat Karimli, Fekhraddin Mehdiyev,
Asabali Mustafayev have been suspended or disbarred from
legal practice, leaving only a handful of lawyers willing to accept
sensitive cases. Lawyers working on sensitive cases have
reported the use of false accusations and smear campaigns
against them. For example, human rights lawyer Fuad Aghayev
described to the European Parliament how he had been
reprimanded by the Presidium of the Bar Association for
allegedly insulting the head of the prison and putting pressure
on officers during a visit to his client, llgar Mammadov. He
described how, in accordance with his professional rights, he
had protested against the prison staff’s request to review the
material he had brought with him during the visit, but had
nevertheless been obliged to allow the prison staff to take his
documents.

14. B nocnegHue ABa roga noctynanu cooblieHnst O Hanu4mm
ANCUUNNIMHAPHbBIX B3bICKAHWA MNPOTUB a[BOKaTOB, KOTOPble
3aHUManucb MONIMTUYECKN UMNN UHBIMWU AENUKaTHbIMU OenamMu.
C koHua 2017 roga HeCKONbKO HOPUCTOB-NPaBO3aLLNTHUKOB,
Takux kak AnunH WmaHoB, Wpapa [OxaBagoBa, Hemat
Kapumnu, ®expapgamH Mextmnes, Acabann Myctadaes, Gbinun
OTCTPaHEHbl UMM OTCTPAHEHbl OT HPUANYECKON MNPAKTUKKU, B
pesynbrate 4Yero nub HECKONbKO HPUCTOB roToBbl GpaTb B
paboTy nogobHble genvkaTHble aena. AaBokathl, paboTtatowme
Hag TakuMW OenuKkaTHbiIMWM genamu, coobuwatwT o6
MCNONb30BaHUN MNOXHbIX OOBUHEHUA WU KNEBETHUYECKMX
KamnaHunM npoTmB HUX. Hanpumep, agsBokat no npasam
yenoseka ®yan AraeB pacckasan eBpOnencKoMy napriameHTy,
Kak npesuanym Konmermnm agBoKaToB caenan emMy BbiroBop 3a
TO, YTO OH SKOObI OCKOPOBUIT HavanbHMKa TIOPbMbI U OKa3lan
AaBneHne Ha COTPYAHWKOB MOMMUMW BO BpPEMsi BU3UTa K €ro
knneHty Mnbrapy MamegoBy. OH onucan, Kak B COOTBETCTBUM
CO CBOMMW MPOdECCUOHaNbHbIMM NpaBaMn OH NpoTecToBarn
NpoTMB nNpocbObl TIOPEMHOrO nepcoHana paccMoOTpeTb
mMaTepuanbl, KOTopble OH npuBe3 c cobon BO BpeMms
noceleHnsa, HO TeM He MeHee Obin 06a3aH paspewunTb
TIOPEMHOMY nepcoHany 3abpaTtb ero 4OKyMEHTbI.
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15.

In the case of Aliyev v. Azerbaijan, a lawyer was arrested and
detained for alleged financial irregularities. His home and office
were searched; documents and various objects were seized,
including case files on applications to the Court; and he was
subsequently disbarred. Having noted a “troubling pattern of
arbitrary arrest and detention of government critics, civil society
activists and human-rights defenders through retaliatory
prosecutions and misuse of criminal law in defiance of the rule
of law”, the Court indicated to the government the relevant
general measures it should undertake to protect critics of the
government, civil society activists and human rights defenders
(such as lawyers) from arbitrary arrest and detention. Given the
circumstances, the Court also found that the restrictions on Mr
Aliyev had actually been aimed at silencing and punishing him,
rather than provided for a legitimate purpose in line with the
Convention. The Court also ordered the restoration of his
professional activities.

16. B pene «AnueB npotueB AsepbangkaHa» agBokaT Obin
apecToBaH W 3agepXaH 3a npeagnonaraemble (OUHAHCOBbLIE
HapyweHus. Ero gom 1 oduc 6binn obbiCKaHbl; BN U3bATHI
OOKYMEHTbI U pasnuyHble npeaMeTbl, B TOM YMcne marepuansl
aena no 3aseneHnsam B Cya; v OH Obln BNOCNeACTBMM NULLIEH
cBoboabl. OTMETUB «TPEBOXHbLIA XapakTep MNpPOM3BOJSIbHbIX
apecToB M 3adepXXaHun npaBUTENbCTBEHHbIX KPUTUKOB,
aKTUBUCTOB rpa)kgaHckoro obuwectBa M nNpaBO3alUUTHUKOB
NOCPELACTBOM OTBETHbIX MNpPecregoBaHNUin M HENpPaBOMEPHOroO
MCNONb30BaHNS YroflOBHOIMO 3aKOHOAATeNbCTBa B HapylleHue
npasonopsaagka», Cyn ykasan npaBuTenbCTBY Ha
COOTBETCTBYOLLUME OOLUME MEPbl KOTOPbIE OOMKHO 3almliaTth
KPUTUKOB NpaBUTENbCTBA, aKkTUBUCTOB IrpaXKaaHCKoro oduiecTea
N NPaBO3aLNTHUKOB (TaKMX KakK afdBOKaTbl) OT MPOM3BOSIbHbIX
apecToB M 3agepXaHun. YuntbiBaa obctosaTensctea, Cya Takke
YCTAHOBWUJI, YTO OrFpaHUYEeHWs B OTHOLWEHUW r-Ha Anunesa
dakTuyeckm ObInIM HanpaeneHbl Ha TO, YTOObI 3acTaBUTb €ro
3amMonyaTtb M Hakas3aTb €ro, a He npegycMartpyBany 3aKOHHYHO
uenb B cooTBeTcTBUM C KoHBeHUmMen. Cya Takke pacnopsanncs
O BOCCTaHOBJIEHUM €ro NpodeccuoHanbHON OeATENbHOCTN.

2.2. The Russian Federation

2.2. Poccunckas ®epepaums

11
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16.

Lawyers in the Russian Federation continue to operate in a
hostile environment marked by instances of physical violence in
addition to persistent attacks through statements by officials,
smear campaigns and open threats. The situation in the North
Caucasus, where human rights defenders in general are
exposed to particularly serious risks, is especially acute.

16. ApBokatbl B Poccunckon degepaumm npogosnxawT
AencTBoBaTb B arpeccuBHOW cpefe, OTMEYEHHOW Ccryvyasmu
PU3NYEeCKOro Hacumnusa B [OMNOSHEHUE K MOCTOSIHHbIM
HanageHusiM CO CTOPOHbl 3asiBIEHMA OMuUUManbHbIX Nnu,
KNEeBETHUYECKNX KaMNaHUW M OTKPbITbIX yrpo3. CuTyauus Ha
CeBepHoM KaBkase, rge npaBo3alWUMTHUKM B LENOM
nogBepralTcss 0COBEHHO Cepbe3HbIM puUckam, SABNSETCA
0COBEHHO OCTPON.

17.

Lawyers seem often to be targeted for whom they represent. In
its Resolution 2231 (2018) on “Ukrainian citizens detained as
political prisoners by the Russian Federation”, the Assembly
urged the Russian Federation to “stop persecution of, and
pressure on,” lawyers who represent the Crimean Tatar People.
Ramil Akhmetgaliyev received threats for representing the
interests of the World Congress of the Ingush People in the
Constitutional Court of Russia. On 12 December 2018, Mikhail
Benyash, a defence lawyer who provided legal assistance to the
participants in unsanctioned rallies and who attended protests in
order to monitor police brutality, was charged with the “use of
violence in relation to representative of the Authority.” This was
said to be in reprisal for his work defending the rights to freedom
of association and freedom of expression. His own lawyer,
Lyudmila Aleksandrova’s car was set on fire.

17. MNMoxoxe, YTO aABoOKAaTbl YAacTO CTAHOBATCA MULLEHbIO ONs
TeX, KOro oHu npegcraensoT. B ceoen pesontounn 2231 (2018)
«YKpauHcKkne rpaxpgaHe, 3agep)XaHHble Poccuinckon
depnepaunen B KavecTBe MOMUTUYECKUX 3aKMOYEHHbIX»,
Accambnes npussana Poccuiickyto Pegepaumnio «npekpatuTb
npecnenoBaHve 1 gaBneHne Hay» afBOKaToB, NPeaCcTaBNAOLLINX
KpbIMCKOTaTapckum Hapod. Pamunb AxmeTranueB nonyyun
yrposbl 3a npeacrtaBneHve MHtepecoB BcemupHoro koHrpecca
MHrywckoro Hapoga B KoHcTuTyumoHHom cyge Poccuun. 12
aekabps 2018 roga Mwuxauny beHswy, agBokaTy 3awumThl,
KOTOpbIN OKa3blBas&l NpaBOBY MNOMOLWb Yy4YaCTHUKaAM
HEeCaHKLUMOHMPOBAHHBLIX MUTUMHIOB W Yy4acTBOBan B aKUMAX
npoTecta C uUenbio HabnwaeHWs 3a XXEeCTOKOCTbH Nonuuuu,
6bIN0 NpeabsaABNeHO OOGBUHEHME B «NPUMEHEHUM Hacunus B
OTHOWeHun npeactasutena OpraHa». 3TO TOBOPSAT, YTO OH
npecnegyetr 3a cBow paboTy no 3awuTte npaB Ha cBoboay
accouunauum n cesobony BblpaxXeHust MHEHUN. Ero coGCTBEHHbIN
agBokaT, MawwuHa Jlioamunel AnekcaHgpoBon, 6bina
NOAOXKEHA.
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18.  Of particular concern is the deprivation, for political reasons, of | 18. Ocobyto 06eCnoKOEHHOCTb BbI3blBAET NUWEHUE NOo
the status of lawyer for lawyers defending against unlawful nonutuyeckum npuunHam cTaTyca agBokaTa agBOKaToOB,

prosecution, as a means of undermining their clients’ defence. 3awmuaoLWmMx oT HE3aKOHHOro cyaebHoro npecnegoBaHusl, Kak
CpeacTBO NoApbiBa 3alUTbl UX KIMEHTOB.

2.3. Turkey 2.3. Typuus

13
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19.

A large number of lawyers were targeted during Turkey’s state
of emergency, introduced following the July 2016 failed coup
d’état and which lasted until July 2018. On 5 April 2019, nearly
40 national and international lawyers’ associations issued a joint
statement on the situation of lawyers in Turkey stating that since
July 2016, 1,546 Turkish lawyers had been prosecuted and 594
lawyers had been arrested. Pressure on lawyers seems to have
continued despite the end of the state of emergency in July
2018. In January 2019, the Assembly noted “continuous
restrictive measures introduced by the authorities with a view to
silencing [...] dissenting voices”, including lawyers. In April
2019, Human Rights Watch (HRW) reported a continuing
“pattern of prosecutors investigating and opening cases against
lawyers”. HRW states that “prosecuting authorities have
criminalised lawyers for activities undertaken to discharge their
professional duties and have associated them without evidence
with the alleged crimes of their clients” and that “some of these
prosecutions appear to have come about in reprisal for their
efforts to document police abuse and other human rights
violations and to protect the rights of their clients”. The charges
brought against lawyers are invariably terrorism-related, such as
belonging to an armed terrorist organisation or spreading
terrorist propaganda. HRW has also documented “cases where
police have threatened and intimidated lawyers, obstructing and
interfering in their professional duties”. It can also be recalled
that the Turkish Criminal Procedure Code and Law on the
Execution of Sentences and Security Measures authorises the
police to prevent lawyers from meeting with clients during the
first 24 hours of their police custody.

19. Bo Bpems 4pe3Bbl4anMHOro nonoxeHus B Typumm Obino
COBEpLUEHO HanageHue Ha Oonblloe KOMMYecTBO afBOKaToB,
KoTopoe 6bln0 BBeAEeHO NoOClfie HeyaaBlwerocs
rocygapctBeHHoro nepesopota B utone 2016 roga wu
npogormkanock go uons 2018 roga. 5 anpens 2019 roga noyTu
40 HauuoHasnbHbIX U MeXAyHapoLHbIX accounaumin topucToB
onybnukoBanu coBMecTHOe 3asaBneHne o [lonoxeHune
agBokaTtoB B Typuumn B KOTOPOM ykasanu, 4to ¢ uions 2016 roga
1546 Typeukumx agBokKaToB OblNM NPUBMEYEHbl K
OTBETCTBEHHOCTWN, a 594 apBokaTa ObiNM apecToBaHbI.
[laBneHne Ha agBokaToB, MNO-BUAMMOMY, MNpPOAOMKanocCh,
HEeCMOTpPS Ha OTMEHY Ype3Bbl4anHOro nonoxeHus B uione 2018
roga. B sHBape 2019 roga Accambrness oTMeTuna «noCTOAHHbIE
OrpaHMYnTENbHbIE Mepbl, BBEeAEHHble BracTAMU C LEenbto
3acTaBuUTb 3amonyaTtb [...] HecornacHbix», B TOM 4ucne
ansokatoB. B anpene 2019 roga XetomaHn Pantc Boty (HRW)
coobwmna, 4YTo «NPOKYpOpbl MPOAOIKAKT paccregoBatb WU
Bo3OyxgaTb gena npotuB agsokatoB». HRW 3asaBnsiet, 4yto
«OpraHbl NpoKypaTypbl KpMMUHaAnNM3MpoBanu [eNcTBus
agBoKaTOB, NpeanpuUHATbIe ANSA BbINOSIHEHUSA KX
npodgeccnoHanbHbix 06a3aHHOCTEN, M cBsA3biBanuM ux 6e3
JoKasaTenbCTB C npeanosiaraeMbiMy  MPEeCTYNNEHNnAMN nx
KITMEHTOB» U 4YTO «HEKOTOopble M3 3TUX cynebHbIX
npecnegoBaHun, MO-BUAMMOMY, Hayanucb B OTBET Ha UX
NONbITKM OOKYMEHTUpOBaTb 3noynoTpebneHns co CTOPOHbI
nonNuUMM U Apyrue HapyLleHus rnpas YenoBeka 1 3aluTbl Npas
cBOuX knueHtoB ». O6GBMHEHUS, BblABUraemble NpPOTUB
a[lBOKaToOB, HEUM3MEHHO CBHA3aHbl C TEPPOPU3MOM, Hanpumep,
NPUHAANEXHOCTb K BOOPYXEHHOW TeppoOpUCTUYECKOM
opraHusauum unuv pacnpocTpaHeHue TeppopUCTUYECKON
nponaraHgbl. HRW Takke 3agokymeHTupoBarna «criyvau, korga
nonuumMsa yrpoxana v 3anyrvesana agBoKaToB, NPenaTcTBys UX
npodeccuoHanbHbiM 0653aHHOCTAM M BMELUMBAsCb B HUX».
MOXHO TaKkKe HanNOMHUTb, 4YTO YrornoBHO-NpoLeccyanbHbIn

14



http://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-en.asp

AS/Jur (2019) 29

20.

Lawyers are often targeted en masse. In March 2019, for
example, 18 lawyers from the Contemporary Lawyers'
Association (CHD) and the People's Law Office (HHB) were
sentenced to prison terms ranging from just over three years to
just under 19 years for terrorist offences, including “founding
and managing a terrorist organisation”. HRW reported that in
another “verdict on March 29 [2019], an Ankara court convicted
21 lawyers, handing down sentences of up to 8 years and 1
month, for membership in the group the government and courts
refer to as the Fethullahist Terrorist Organization, which it
blames for the coup attempt. In neither of these two mass trials
was there evidence that the lawyers had participated in violent
activity or incited violence.”

20. ApgBokaTbl 4acTO CTaHOBATCHA XepTBaMuM MacCCOBbIX
HanageHun. Hanpumep, B mapte 2019 roga 18 topuctoB u3
Accoumaumm coBpeMeHHbix topuctoB (DHD) wn HapogHoro
agBokatckoro 6topo (HHB) Gbinv npuroBopeHbl K THOPEMHOMY
3aKMIOYEHMIO Ha CPOK OT Tpex net Ao 4yTb MeHee 19 net 3a
TEPPOPUCTMYECKME MPECTYNSIEHUS, B TOM YMCIlE «OCHOBAHWE U
yrnpasneHne TeppopucTUYeckonm opraHmsaumen ». HRW
coobwmn, 4yto B Apyrom «npurosope ot 29 mapta [2019] cyq
AHKapbl ocyamn 21 agBokarta, BblHECLLUMX NMPUroBOpPbI Ha CPOK
0o 8 netr u 1 Mecsd, 3a YNEHCTBO B rpynne, KOTOPYH
NpaBUTENbLCTBO W CyAbl HasbiBalT« deTynnaxucrckas
TEppopuUCTMYECKAs OpraHu3aumsi », KOTOpPbI OH OOBMHSIET B
nonbiTke nepeBopoTa. HM B OOAHOM M3 3TUX OBYX MacCCOBbIX
npoueccoB He ObIIO [oKasaTenbCTB TOro, YTO aABOKaThI
y4acTBOBann B HACUMbCTBEHHbIX AENCTBUAX UMW NogcTpekanu
K HACUINIOY.

2.4. Others

2.4. Apyrve
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21.

In Ukraine, concerns have been raised regarding intimidation,
harassment and physical attacks on lawyers, as well as the
failure to investigate attacks, even when resulting in death. Such
matters are even increasing; they have become widespread and
systematic. These include, amongst other acts: killings, which
are sometimes inadequately investigated by the authorities;
physical violence, including by public officials; threats,
unjustified public criticism and identification of lawyers with their
clients, including by leading politicians; abuse of criminal
proceedings to punish lawyers or remove them from certain
cases; violation of legal professional privilege through unlawful
monitoring of clients’ consultations with their lawyers, search
and seizure, interrogation of lawyers as witnesses in their
clients’ criminal cases; abuse of disciplinary proceedings; and
various structural and procedural failures to establish and
implement effective guarantees of lawyers’ independence. As a
result of such flagrant violations of the rights of lawyers by the
State, the Regional council of lawyers even made a decision on
the strike of lawyers demanding adherence to lawyers' rights
and ensuring proper investigation of violations.

21. B YkpaunHe O6binn BbICKa3aHbl ONaceHuMst Mo NoBOAY
3anyrmBaHusi, npecnefoBaHus U (PU3NYECKUX HanageHun Ha
a[lBOKaTOB, a TaKXe HecrnocobHOCTN paccneaoBaTb HanageHwus,
Aaxe ecnv OHM npuBenu K cmeptu. Takume npobnembl cenvac
TOMbKO YBESIMYUITUCH; OHWU CTanu LUMPOKO pacnpocTpaHeHHbIMU
n cuctematnyeckumn. K HuM, cpeam npoyero, OTHOCATCS:
ybuncrea, KOTOpble WHOrAa HeadekBaTHO paccneaylTcs
BNacTaMn; u3nMyeckoe Hacunue, B TOM YUCIie CO CTOPOHbI
rocy4apCTBEHHbIX OOIMKHOCTHBIX NUL; Yrpo3bl, HeonpaBaaHHas
nybnuyHaa KpuTMKa M OTOXAECTBMEHME afBOKaTOB C UX
KNMeHTamMu, B TOM 4Yucne BeagyWMMU MONUTUKAMMU;
3noynoTpebneHre yrornoBHbIM MPOLECCOM C LEenbil HakasaTb
agBOKaTOB WM OTCTPaHUTb UX OT oOnpedesieHHbIX Aen;
HapyLleHne npoeccnoHanbHbIX PUANYECKUX NPUBUNErnUi
NyTeM HE3aKOHHOro KOHTPOSS 3@ KOHCYrNbTauusMu KIMEHTOB C
X agBokaTamu, obbiCKa U KOHGUCKaUMK, Aonpoca afBoOKaToB B
KayecTBe cBuaeTenem Mo YrofoBHbIM [enaM WX KIUEHTOB;
3noynotpebneHve AucuuMnianHapHbIM MNPOU3BOACTBOM; U
pasnuyHble CTPYKTYpHble W npouefypHble HapylweHus B
yCTaHOBMEHMN U peanusauymm 3P@PEeKTUBHbLIX FapaHTUn
He3aBUMCMMOCTW afBoKaToB. B pesynbrate Takux BOMUIOLLNX
HapyweHWn npaB afBOKaTOB CO CTOPOHbI rocygapcTea
obnacTtHoOM coBeT afBOKaTOB [Ja)ke MNPUHAN pelleHne o
3abacTtoBke agBokaToB, Tpebywuwmux cobniogeHua npas
aABoKaTtoB UM obecnevyeHnsa Hagnexawero paccnefoBaHus
HapyLUeHWHN.
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22.

In Greece, it has been reported that a number of lawyers were
placed under investigation after monitoring possible push-backs
in the Evros region. It is also claimed that lawyers representing
applicants before the ECtHR have been subjected to
harassment by law enforcement authorities.

22. B lpeumm coobwanocb, 4YTO psig agBokaToB Obinn
NOABEPrHYTbl NpecrnefgoBaHUIO MOCNe OTCleXnBaHus
BO3MOXHbIX Hecornacmm B pernoHe 3IBpoc. Takxe
yTBEpXOaeTcs, YTO afBOKaThl, NpeAcTaBnsaoLwme 3aaButenen B
ECINY, noaBepranucb npecnegoBaHMAM CO CTOPOHbI
NpaBOOXPaHUTENbHbBIX OPraHoB.

23.

The Serbian and Belgrade bar associations have expressed
their concern at the risk of violence against lawyers. In July
2018, Serbian defence lawyer Dragoslav Ognjanovi¢ was killed.
There is no information on any investigation, nor on any
perpetrators having been brought to justice.

23. Cepbckasa n benrpagckasa konnermm agBoKaTOB Bbipasvnm
06eCcrnoKoeHHOCTb MO MOoBOAY Yrpo3bl HACUNNA B OTHOLLEHUU
agBokaTtoB. B mnone 2018 roga cepbckun agBokat [parocnas
OrHsiHOBMY Gbin youT. HeT nHdopmMaumm HM O paccnegoBaHum,
HW O BUMHOBHbIX, MPUBIIEYEHHbIX K OTBETCTBEHHOCTMW.

3.

Principles and standards applicable to lawyers and the

legal profession

3. MpuHUMNbLI U cTaHAapTbl, NPUMMEHUMbIe K aaBoKaTaM U
npaBo3alUTHUKaM

24.

Assembly Recommendation 2121 (2018) called for the drafting of a
Convention on the profession of lawyer that would be based on
the existing standards set out in Committee of Ministers’
Recommendation No. R(2000)21. The latter recommendation sets
out six “principles”, each followed by detailed guidance on their
implementation in practice. The ‘principles’ are described as
follows:

24. B Pekomenpgaumn 2121 (2018) Accambneun cogepxutca
npu3biB K pa3paboTke KOHBeHUMM O npodheccum pPUCTa,
KoTopasi By4eT OCHOBLIBATbCS Ha CYLLUECTBYHOLMX CTaHOapTax,
na3noxeHHolx B PekomeHgauun Komuteta muHuctpoB Ne R
(2000) 21. B nocnegHen pekOMeHOaUMW WU3MNOXEeHbl LWeCTb
«NPUHLUMNOBY», KaXAblh M3 KOTOPbIX CONPOBOXAaeTcs
NogpoOOHbIM pPYKOBOACTBOM MO WX OCYLLECTBMIEHUIO Ha
npakTuke. «MprHUMNbI» oNUCbIBalOTCA creayoLwmnm obpasom:

- General principles on the freedom of the exercise of the

profession of lawyer;

- O6wwme npuHUMNbI cBOBOAbl OCyLIECTBNEHMS npodeccun
IOPUCTA;
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Legal education, training and entry into the legal profession;

- KOpunguyeckoe obpasoBaHue, obydyeHWe W NOCTynneHue B
tOPUANYECKYHO MPOdECCHIO;

Role and duty of lawyers;

- Opuandeckoe obpasoBaHue, obyyeHMe W MNOCTYNreHne B
topManyeckyo Npogeccuto;

Access for all persons to lawyers;

- JlocTyn ans Bcex nvu kK agBokKaTam;

Associations;

- Accounauuum;

Disciplinary proceedings.

- AucumnnuHapHoe Npou3BoACTBO.

3.1.

Principle I: General principles on the freedom of exercise of the

profession of lawyer

3.1. lMpuHyun I: Obwue npuHyunsl ceoboldbl ocyuwecmerneHusi
npogeccuu ropucma

25.

The first ‘principle’ in Recommendation No. R(2000)21 sets out
a series of ‘general principles’, notably the following.

25. MepBbin «npuHUMn» B PekomeHgauum Ne R (2000) 21
yCTaHaBnMBaeT pag «o0WMX NPUMHUMMNOBY», B YaCTHOCTMH,
creayloLwmn.

3.1.1. Freedom of exercise of the profession of lawyer

3.1.1. Ceoboda ocywiecmerneHus rnpogheccuu ropucma
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26.

This can be seen as the fundamental principle underlying the
entire recommendation: “All necessary measures should be
taken to respect, protect and promote the freedom of exercise of
the profession of lawyer, without discrimination and without
improper interference from the authorities or the public.”

26. OTO MOXHO paccmaTpuBaTb KakK OCHOBOMNoOMararoLum
NPUHUMN, NeXallnun B OCHOBE BCeEN pekoMeHaauunn: «ormKHbl
ObiTb NPUMHATBI BCe HeobxoouMble Mepbl AN YBaXeEHUs,
3aWnTbl M NooLipeHns cBoboabl OCyLLEeCTBNEHNs npodeccum
agBokata 06e3 aguckpumumHaumm n 6e3 HeHaaneXxaliero
BMeLLlaTeNbCTBa CO CTOPOHbI BiacTen unm obLecTBEHHOCTN. »

3.1.2. Authorisation to practice as a lawyer

3.1.2. Pa3speweHue Ha rnpakmuky 8 kadecmee ropucma

27. Decisions on authorisation to practice as a lawyer or accede to | 27. PeweHua o0 paspelleHMn 3aHumMaTbCA afBOKaTCKOM
the profession should be taken by an independent body and in| aedatenbHOCTbIO MNKU O npueme Ha paboTy AONXKHbI
any case, should be subject to review by an independent and  npyHMMaTbCsi He3aBUCMMbIM OpraHom K B nobom cnyvae
impartial judicial authority. OOMKHbI paccMaTpuBaTbCsl HE3aBUCUMbIM 1 BecnpucTpacTHbIM

cynebHbIM opraHom.

3.1.8. Freedom of belief, expression, movement, association and | 3.1.3. Ceobo0a eepbl, 8bipaxXeHuUs, rneped8UXeHUS,

assembly accouyuauyuu u cobpaHut

28. These freedoms are important for lawyers who, in particular, | 28. 3T cBoboabl BaXKHbI 45151 OPUCTOB, KOTOPbIE, B YaCTHOCTH,

“should have the right to take part in public discussions on
matters concerning the law and the administration of justice and
suggest legislative reforms.”

«OOJMKHbl MMETb MNpaBoO MNpuMHMMaTb y4dacTne B ny6n|/|qu|x
ONCKYCCUAX NO BOMpOCaM, KacalolWunmca npaBa U oTnpaBieHnsA
npaBocyaud, n npegnaratb 3akoHogaTeSIbHblIE pecboprl».
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3.1.4.

Freedom from sanctions or pressure

3.1.4. Ceoboda om caHkyul unu 0asneHus

29.

Lawyers should not be subjected to sanctions or pressure, or
threats thereof, when acting in accordance with professional
standards. This means that to enable the legal profession
effectively to perform its proper role in the defence of the rights
of individuals, lawyers should be able to counsel and represent
their clients in accordance with the internal law of the State
concerned, as well as with established professional, without any
restriction, influences, pressures, threats or undue interference
from any quarter. Lawyers shall not be identified with their
clients or their clients' causes to justify discharging their
functions.

29. ApBokaTbl He [OMMKHbl NoABepraTtbCs CaHKUMAM  UIn
AaBnNeHuto, Unn yrposam, ecrniv OHU OenCTBYHOT B COOTBETCTBUMU
C npodeccrmoHanbHbiMKU CTaHgapTamMu. OTO O3Ha4vaeT, YTo Angd
TOoro, 4Ytobbl agBokaTbl MOMMN 3PAEKTUBHO BbIMOSMHATL CBOH
Hagnexatllyo ponb B 3alinTe npaeB OTAerNbHbIX NUu, aaBokaTbl
OONXHbl MMEeTb BO3MOXHOCTb KOHCYyNnbTMpOBaTb U
NpeacTaBnaTb CBOUX KNMEHTOB B COOTBETCTBUN C BHYTPEHHUM
3aKoHO4aTeNbCTBOM COOTBETCTBYIOLLErO rocyaapctsa, a Takke
C YCTaHOBMEHHbIMW npodeccuoHanbHbiMn 6e3 Kakux-nmbo
OrpaHNYeHni, BAUSHUSA, OaBMEHUs, YIPO3 UK HeonpaBAaHHOMo
BMeLlaTenbCTBa CO CTOPOHbI Noboro keaptana. AgBokaTtbl He
OOMKHbl OblTb MOEHTUMUUNPOBAHBI C WX KINUEHTaMu WUnu
Aenamm nx KIMEHTOB, 4TOOblI onpaBAaTb BbIMNOMHEHUE WX

dYHKLUNNA.

30.

This also means, for example, that the authorities should not
interrogate a lawyer as a witness in a criminal case against his
or her client at any stage of the proceedings.

30. OT10 Takke O3HA4YaEeT, HanpuMmep, YTO BMNacTU HEe AOSMKHbI
AonpawmnBaTtb afgBokaTa B Ka4yecTBe CBMAETENS MO YrorioBHOMY
aeny npoTuB €ro uUnuM ee KnueHta Ha nwbon crtagum
pa3bupatenbcTBa.

31.

Where the security of lawyers is threatened as a result of
discharging their functions, they shall be adequately protected
by the authorities.

31. Ecnu 6e3onacHOCTb agBOKaTOB HaxoAuTCsl nog yrpo3on B
pesynbrate BbIMNOMHEHMS UMW CBOMX (OYHKUWIW, OHWU LOSTKHbI
ObITb Hagnexawmm ob6pasom 3almLLEHbI BNACTAMMU.

3.1.5. Lawyers’ access to their clients

3.1.5. [locmyn a08okamos K c8ouM KrueHmam
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32.

Lawyers should have access to their clients, including (and
especially) to persons deprived of their liberty. Lawyers (a)
should be able to perform all of their professional functions
without intimidation, hindrance, harassment or improper
interference; (b) should be able to travel and to consult with their
clients freely both within their own country and abroad. As noted
in the motion underlying this report, access of lawyers to
detainees is particularly important as a safeguard against torture
and other unlawful mistreatment.

32. ApBokaTtbl AOO0SMKHbI MMETb AOCTYM K CBOUM KIMEHTaM,
BKIto4as (M 0Co6eHHO) nuu, NueHHbIX cBoboabl. AABoKaThI (a)
OOMMKHbl MMETb BO3MOXHOCTb BbINOMHATb BCE CBOW
npodeccmoHanbHble GyHKUMM 6e3 3anyrmBaHusa, MNOMEX,
npecnefoBaHUn uWNM HeHagnexawiero BmelwartenscTsa; (6)
OO/MKEH WMEeTb BO3MOXHOCTb MyTelecTBoBaTb U CBOOGOAHO
KOHCYNbTUPOBATbCA CO CBOMMM KIIMEHTAMU Kak B CBOEW CTpaHe,
Tak u 3a pybexom. Kak oTmevaeTcsa B npeanoxeHuu, nexawem
B OCHOBE 3TOro [oKrnaga, AOCTyn aABOKaTOB K 3afepXXaHHbIM
0CcOBeHHO BaXeH B Ka4yecTBe 3aliuTbl OT MbITOK W Opyrux
HEe3aKOHHbIX OBpaLLEeHNA.

3.1.6. Confidentiality of lawyer-client relationships

3.1.6. KoHbudeHyuanbHoCcmMb OMHOWeHUU ad080Kam-KIueHm

33.

The confidentiality of the lawyer-client relationship must be
respected. In this regard, the UN Basic Principles require State
authorities to recognise and respect that all communications
and consultations between lawyers and their clients within their
professional relationship are confidential (Principle 22). The
principle of confidentiality refers to all types of communications
between a lawyer and a client. Regrettably, lawyers defending
political prisoners or people accused of terrorism are particularly
subject to harassment and illegal searches, and often have their
documents, cell phones and other electronic devices carefully
scrutinized.

33. Heobxoammo cobnwpatb KOHMpPUOEHUMANbHOCTb
OTHOLLUEHUN MEeXAy aaBOKaTOM W KnMeHToM. B cBsisu ¢ atum
OcHoBHble npuHuunel OOH TpebytoT OT rocyaapCTBEHHbIX
OpraHoB MNpu3HaBaTb U yBaxaTb KOHMOEHUMaANbHOCTb BCEX
COOBLLEHMI N KOHCYNbTaUUn Mexay topuctamm 1 nx KnmeHtamm
B pamKax MX NpodecCcuoHarnbHbIX OTHOLIEHUA (NpuHUMn 22).
MpuHUUN KOHMPMAEHUMANbHOCTU OTHOCUTCS KO BCEM Buaam
obuweHns mexagy agBokaTtoM W KnueHToMm. K coxaneHwuto,
agBokaTbl, 3awuuiatolime MNonuUT3akYeHHbIX Wnn nuu,
o6BMHAEMbLIX B Teppopusme, ocobeHHO noaBepratTCcA
npecnegoBaHNAM M HE3aKOHHbIM o0bbickaM, M 4acTo UuX
OOKYMEHTbI, MOBUSbHbIE TenedoHbl U Apyrve 3NeKTPOHHbIE
YCTPOMCTBA TLUATENbHO NPOBEPSAIOTCS.
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34.

This right has been elaborated through case law of the Court,
notably under Article 8 of the Convention (right to respect for
private and family life, home and correspondence). Exceptions
allowing for interference with the right must be narrowly defined
in accordance with the law and strictly necessary in a
democratic society in the interests of, for example, national
security, the prevention of disorder or crime or protection of the
rights and freedoms of others.

34. 310 npaBo 6biNO paspaboTaHO B NpeLedeHTHOM npaBe
Cyna, B 4acTHOCTM B COOTBETCTBUM CO cTaTben 8 KoHBeHuuM
(NpaBO Ha yBaXkeHWE 4YaCTHOM M CEMEMHOW XKU3HW, XUnuwa m
KoppecnoHaeHuunn). Uckniw4vyeHnsa, gonyckawwune
BMELLATENbCTBO B MpaBo, AOMKHblI ObiTb Y3KO OonpederneHbl B
COOTBETCTBUM C 3aKOHOM M CTPOro HeobXxoauMbl B
AemMokpatuyeckom obuwecTBe B MHTepecax, Hanpumep,
HauuoHanbHoM 6e3onacHoOCTU, nNpefoTBpaleHns Gecnopsiakos
WKW NPEeCTYNNEeHU, UK 3aWwmnTbl Npas U ceobog ApyrMx nuu,.
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35.

In Laurent v. France, for example, the Court held that the
actions by a police officer who intercepted papers that a lawyer
had handed over to his clients under police escort, had not
responded to a pressing social need and had therefore not been
necessary in a democratic society within the meaning of Article
8. In Pruteanu v. Romania, the case concerned the interception
of the telephone conversations of a lawyer and his inability to
challenge the lawfulness of the measure and to request that the
recordings be destroyed. The Court held that there had been a
violation of Article 8 of the Convention, finding that the
interference complained of had been disproportionate to the
legitimate aim pursued — namely to establish truth in connection
with criminal proceedings and therefore to prevent disorder —
and that, consequently, the applicant had not had an effective
means as required by the rule of law and capable of limiting the
interference complained of to that which was necessary in a
democratic society. The Court recalled in particular that the
interception of conversations between the lawyer and his or her
client undoubtedly breached professional secrecy, which is the
basis of the relationship of trust existing between a lawyer and
his or her client. Respecting the confidentiality of information
received by the lawyer from his client (professional secrecy) is
of utmost importance. According to the Convention, there shall
be no interference by a public authority with the exercise of the
right protected by article 8 “except such as is in accordance with
the law and is necessary in a democratic society in the interests
of national security, public safety or the economic well-being of
the country, for the prevention of disorder or crime, for the
protection of health or morals, or for the protection of the rights
and freedoms of others”.

35. Hanpumep, B pgene JlopaH npotms ®paHuuun Cya
MOCTAHOBWUII, YTO AEWNCTBUSA COTPYAHUKA MNOMMUMWN, KOTOPbIA
nepexsartbiBan AOKYMEHTbI, KOTOpblE aABOKaT nepenan CBOUM
KNMEeHTam B CONPOBOXAEHUN MOMULMK, HE OTBEYasnn HaCyLLHON
couunanbHOM HeOBXOOMMOCTM M NO3TOMY He Obinn HeobxoaMmo
B AeMoKpaTmyeckom obuiectBe no cmbicny crtatbn 8. B gene
Pruteanu v. Romania geno kacanocb nepexsara TenedOHHbIX
pa3roBOpoB agBokaTa M €ero HecnocobHoOCTM OCnopuTb
3aKOHHOCTb Mepbl M noTpeboBaTb yHUYTOXEHUA 3anucen. Cyq
NOCTAHOBMUI, 4YTO MMEN0 MeCTO HapylweHue cTaTtbu 8
KoHBEHUMM, YCTaHOBMB, 4YTO OOXarnoBaHHOE BMeLlaTENbCTBO
ObIN10 HeCopa3MepHO NpecrneayeMon 3aKOHHOM Lenn, a UMEHHO
YCTAHOBMNEHNI UCTUHBI B CBA3N C YrONMOBHbLIM
Cyoonpou3BOACTBOM UM, criegoBaTernibHO, NpeaoTBpaLleHuto
GecnopsigkoB, M 4TO, CcnegoBaTenbHO, 3asaABUTENb HE UMeEn
9(hheKkTMBHbIX CpeacTB, Kak Toro TpebyeT BEepXOBEHCTBO
3akoHa, M Obl1 crnocobeH orpaHnYnTb BMELLATENbCTBO, Ha
KOTOpO€ XanoBanucb, Tem, 4To ObINO HeobxoaouMmo B
aemokpartmyeckom obuwectee. Cya, B 4ACTHOCTM, HanOMHWI,
4YTO nepexeBaT pasroBOPOB MEXAy afBoOKaTOM W ero unu ee
KNWEHTOM, HECOMHEHHO, HapyLnil NPpodeCCMOHarnbHY0 TanHy,
KoTopas SBNSETC OCHOBOW [OOBEPMUTENbHLIX OTHOLUEHUN,
CYLLECTBYIOLUNX MEXAY aaBOKATOM M €ro UM ee KIIMEHTOM.
CobnogeHne KOHpMAEHUMANbHOCTU WMHMpoOpmMauum,
NONy4YeHHOW aABOKaAaTOM OT CBOEro KnumeHTa
(npodeccrmoHanbHas TaWHa), uMeeT MNepBOCTENEHHOoe
3HadeHne. CornacHo KoHBEHUMMW, rOCYOapCTBEHHbIN OpraH He
OOMMKEH BMELUMBaTbCA B OCYLLECTBEHME MpaBa, OXpaHAeMoro
cTatben 8 «3a UCKIYEHMEM CrlyYaeB, Korga 9TO COOTBETCTBYET
3aKOHY M HeobxoauMo B [OeMOKpaTuyeckom obuiectse B
MHTepecax HauumoHanbHon 6e3onacHocTu, 0obuecTBEHHOM
©Ge30nacHOCTU» UMM 3KOHOMMYEcKoe B6narococTtosiHne CTpaHbl,
Ans npegoTepaleHns 6ecnopsakoB MU NpecTynneHnn, ons
3aWMThbl 300POBbS UM HPABCTBEHHOCTU UM ANS 3alUUTbI NpaB
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36.

It should be noted that the development of new surveillance
technologies poses new challenges to the confidentiality of
lawyer-client relations and must be carefully assessed.

36. Cnegyetr OTMETUTb, YTO paspaboTka HOBbIX TEXHOMOMMM
Hag3opa CTaBUT HOBble 3ajayuM B OTHOLWEHUMN
KOH(PUAEHUNANbHOCTM OTHOLWIEHUA MeXxay agBOKaToM WU
KNMMEHTOM U TpebyeT TLaTeNbHON OLIEHKN.

37.

Searches and seizures at a lawyer’s office indubitably interfere
with the professional privilege at the heart of the relationship of
confidence which exists between the lawyer and his client and is
the corollary of the lawyer’s client's right not to incriminate
himself. That being so, if domestic law could provide for the
possibility of legitimate searches of lawyers’ premises, they
should imperatively go hand in hand with special guarantees to
prevent any arbitrariness or abuse of their professional privilege
as well as right to respect for their private and family life.

37. OObICKM 1 KOHMCKaUMM B odouce aaBoKaTa, HECOMHEHHO,
HapywarT npodeccuoHanbHy0 MNpPUBUNErNIO, Nnexalwyl B
OCHOBE [OOBEPUTENbHbIX OTHOLUEHWW, KOTOPbIE CYLLECTBYHOT
Mexay afBoKaTOM M ero KIMeHTOM U ABNATCA CreacTsnem
npaBa KnueHTa agBokaTa He CBMAETENbCTBOBATbL NPOTMB Cceds.
Mpn a9TOM, €ecnu BHYTPEHHEE 3aKoHOO4AaTEeNbCTBO MOXET
npeaycmaTtpmBaTb BO3MOXHOCTb 3aKOHHOro obbicka B
NOMELLEHMAX aaBOKaTOB, OHW AO0MKHbI 00s3aTeNbHO NATU pyKa
00 pyKy cO cneumnanbHbIMM rapaHTUsaMK, npegoTepaLlaroLMn
nobon npounsBon mnm 3noynotpebneHne wux
npodeccuoHanbHbiMM MPUBUIIENMAMN, a TakKke npaBo Ha
yBa)XXeHNe UX JIMYHON U CEMENHOM XUSHN.
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38.

The Court has consistently held that the Contracting States may
consider it necessary to resort to search and seizure to obtain
physical evidence of certain offences. However, the reasons
offered to justify such measures must be “relevant” and
“sufficient” and the proportionality principle must be respected.
The relevant legislation and practice must afford individuals
adequate and effective safeguards against abuse. The search
warrants must specify what objects or documents are expected
to be found and how they would be relevant to the investigation,
they must also specify and substantiate the reasons which led
an investigator to the conclusion that the evidence could be
found in a lawyer’s office.

38. Cyn HeusmeHHO yTBepxpgan, 4Tto [loroeBapuBarowinecs
rocygapcTaa MOryT CHECTb HEOBXOoAMMbIM NPUBErHYTb K 0BbICKY
N U3BbATUIO LN MNONMyYeHUs BELLECTBEHHbIX [OKa3aTernbCTB
HEKOTopbIX npecTynneHumi. OgHaKo MpuUYMHbBI, nNpegnaraemble
Anst 060CHOBaHUA Takux Mep, AOMKHbl ObITb «YMECTHbIMU» U
«OO0CTaTOYHbIMMUY», a MNPUHUUMN COPa3MepHOCTU [OOJIKEH
cobnwpatbcsa. CooTBeTCTBYKOLWEE 3aKOHO4ATENbCTBO U
npakTUKa [JOIMKHbl NPefoCcTaBNATb OTAENbHbLIM nuuam
agekBaTHble U 3P PEKTUBHbIE FTapaHTUN MNPOTUB
3noynoTtpebneHnii. B opaepax Ha 0bbICK 4OMKHbI yKasbliBaTbCS,
Kakne oBbekTbl NN OOKYMEHTbI AOMMKHbI ObiTb OBHapYyXeHb! 1
Kak OHM ByayT MMEeTb OTHOLLEHME K pacCcrnefoBaHUi0, OHN TakKxke
OOMMKHbI yKa3biBaTb U OOOCHOBbLIBATb MPUYMHBI, MO KOTOPbLIM
cnepoBaTenb npuvwen K BbiIBOAY, YTO JoKasaTenbcTBa MOryT
ObITb HanOeHbl B odouce agBokara.
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39.

Another important safeguard is the presence and effective
participation of an independent observer in the course of the
search of a lawyer’s office to ensure that material subject to
legal professional privilege is not removed. Such an observer
should have requisite legal qualification in order to effectively
participate in the procedure. Moreover, the observer should also
be bound by the lawyer-client privilege to guarantee the
protection of the privileged material and the rights of third
persons. Lastly, the observer should be vested with requisite
powers to be able to prevent, in the course of the sifting
procedure, any possible interference with the lawyer’s
professional secrecy. The lawyer’s presence during a search
and seizure should also be guaranteed; and the search should
be supervised by an investigative judge.

39.Crnegyiowien BaXXHOW rapaHTUen sBNseTcs NpucyTcTBME WU
a(ppeKkTMBHOE y4acTMe HesaBUCMMOro Habniogatens B xoae
obbicka B oduce apBokarta, 4ToObl rapaHTupoBaTb, YTO
mMaTepuanbl, Ha KOTOpble pacnpoCTPaHSETCs topugnyeckas
npodeccuoHanbHass npueBunerns, He OyayT ydaneHbl. Takon
Habnogatenb AomkeH obnagatb HeOBXoaMMOW pPUONYECKON
KBanudukaymen, 4tobbl 3apdPeKkTMBHO y4vacTBOBaTb B
npouenype (cMm. AnekcaHaH npotms Poccun, Unba CrtedaHos
npotmB bonrapum n KonecHuyeHko npotuB Poccun). Kpome
TOro, OH Takxke AOoMmKeH ObITb CBA3aH NpuBUNErnen ageokata u
KNueHTa, 4Tobbl rapaHTMpOBaThb 3aLUUTy MPUBUIIETMPOBAHHOIO
mMaTtepvana u npas TpeTbux nuy. HakoHeu, Habnogatenb
AOMKeH 6bITb HageneH HeobxoaMMbIMM MOSTHOMOYNAMMU, YTOObI
B XoA4e npoueaypbl NpocenBaHnsa oH Mor NnpegoTespaTuTb ndoe
BO3MOXHO€E BMeLLaTenbCTBO B MPOJECCUOHASIBHYO TauHy
agBokata ([onoBaH npotmB YkpauHbl). [NpucyTcTtBue agsokaTta
BO Bpems 0Obicka Takke [OMMKHO ObiTb rapaHTMpOBaHO; U
00bICK Ao/mkeH 6bITb MOo4 HAO30pOM  CrEeACTBEHHOrO Cyabu
(Sérvulo & Associados - Sociedade de Advogados, RL, un
apyrue npotus NopTtyranuu).

3.1.7. Access to a court

3.1.7. MapaHmuu 0Onsi obbicko8 U u3bsamul, MPOBEOEHHbIX 8
oome unu ogpuce adsokama

40.

Lawyers should not be refused access to a court before which
they are qualified to appear and should have access to all
relevant files when representing their clients.

40.AnBokaTraM He JIOJDKHO OBITh OTKA3aHO B JIOCTYIIE B Cy/, B KOTOPOM
OHU MMEIOT MPaBO SIBUTHCS, U OHM JOJDKHBI MMETh JIOCTYI KO BCEM
COOTBETCTBYIOIIMM (hailiaM MpH NMpeCTaBICHIH CBOUX KIIMEHTOB.
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41. It is the duty of the competent authorities to ensure lawyers | 41.KomneteHTHble oOpraHbl 00s3aHbl 0GecnevnTb agBoKaTam
access to appropriate information, files and documents in their| gocTtyn kK cooTBeTCcTBYylOWEN WHPOpPMauun, dannam wu
possession or control in sufficient time to enable lawyers to | gokymeHTam, HaxogdwWMMCA B UX BNageHUM UNU KOHTPO&e, B
provide effective legal assistance to their clients. Such access | TedeHne pgoctatoyHoro BpemMeHu, 4YTOoObl PUCTbl MOMKU
should be provided at the earliest appropriate time. OKasblBaTb 3(PPEKTUBHYIO OPUANYECKYIO MOMOLWb CBOUM

KnueHTam. Takon OOoCcTyn OOmkKeH BbITb NpegocTaBneH B caMoe
Gnuxkanwee Bpemsi.
3.1.8. Equal respect by the court 3.1.8. PasHoe ygaxkeHuUe co cmopOHbI cyda

42.  Lawyers acting in the same case should be accorded equal | 42.AgBokaTtbl, OeWCTByOWME NO TOMY Xe Aeny, AOOSMKHbI
respect by the court. This manifests the principle of equality of arms, | NOMb30BaTbCHA pPaBHbIM YBaXX€HMEeM CO CTOPOHbI cyaa. IJTO
which is a key requirement of the right to a fair trial (Article 6 of the CBWAETENbCTBYET O NPUHLUMUMNE paBEHCTBA CTOPOH, KOTOPbIN
Convention). It is particularly important in criminal cases, which pit | SBNSI€TCS Krio4eBbIM TpeboBaHMEM NpaBa Ha CripaBeanvsoe
the individual against the state, with the former potentially at risk of cynebHoe pasbupatenbcTBo (cTaTha 6 KoHBeHuun). 3710
severe sanction such as imprisonment; the court must not favour OCOGEHHO BaXHO B YrOMOBHLIX [erax, B KOTOPbIX JINYHOCTL

NpOTUBONOCTABNAETCA rocygapcTBy, a nepBble MOTyT
prosecutors over defence lawyers.

NOABEPrHyTbLCA CYypPOBbIM HakasaHWsiM, TakMM Kak THOpPeMHoe

3aKkfoyeHne; cya He [OMKeH oThgaBaTb npeanoyTeHue

NPOKypopaM Hag agBoKaTtaMu 3alUnTbl.

3.2. Principle II: Legal education, training and entry into the | 3.2. lNpuHyun Il: FOpuduyeckoe obpaszoeaHue, rnodzomoeka U

legal profession ecmyriyieHuUe 8 PUOUYECKYIO MPOgeccuro
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43.

This emphasises the prohibition on discrimination mentioned in
Principle |. It states that legal education, entry into and
continued exercise of the legal profession should not be
denied in particular by reason of sex or sexual preference,
race, colour, religion, political or other opinion, ethnic or social
origin, membership of a national minority, property, birth or
physical disability. It may well be that in 2019, almost 20 years
after Recommendation No. R(2000)21 was drafted, the list of
prohibited grounds for discrimination needs to be reviewed.

43.0T0 nogyepKMBaEeT 3anpeT Ha OUCKPUMUHALMIO, YTIOMSAHYThIN
B MpuHumne |. B HemM roBopuTCs, 4TO B NPAaBOBOM BOCMUTAHWUM,
NOCTYNIEHUM Ha PUANYECKYIO NPOdECCUI0 N ee NPOAOIKEHUN
He cregyeT OTKasblBaTb, B YACTHOCTM, NO MPWU3HaKy nona wunu
CeKcyanbHbIX MpeanoyvTeHuUn, pacbkl, LBETa KOXW, penurum,
NONUTUYECKUX UNN MONUTUYECKNX YBEeXOeHNA. Opyroe MHeHue,
9THMYECKOEe UMM couMmanbHOE NPOUCXOXOEHue,
NPUHAOMNEeXHOCTb K HauMOHANIbHOMY MEHbLUHCTBY,
COBCTBEHHOCTb, POXOEHWE WM WHBANUAHOCTb. BnonHe
BO3MOXHO, 4yto B 2019 rogy, noytn 4epes 20 netr nocne
coctaeneHms Pekomengaumm Ne R (2000) 21, Heobxogumo
nepecMoTpeTb CHAUCOK 3anpelleHHbIX OCHOBaHWW Ans
AVNCKPYMUHALMN.

44.

Entry to the profession should require a “high standard of legal
training and morality”, and provision should be made for
continuing education. Both initial and continuing education
should address legal skills and ethical and human rights issues,
and train lawyers to respect, protect and promote the rights and
interests of their clients and support the proper administration of
justice.

44 BctynneHne B npodeccuio OOMKHO TpeboBaTb «BbICOKOIO
YPOBHS OpUONYECKON NOAroTOBKM M Mopanu», W cnegyet
NpeaycMOTPeTb BO3MOXHOCTb HeNpepbiBHOrO 0b6pasoBaHus.
Kak HavanbHOe, Tak WU HenpepbiBHOE 0Opa3oBaHWE LOMKHbI
3aTparmBaTb NpaBOBble HaBbIKW, BOMPOCbI 3TUKM W nNpaB
yernoBeka, a Takke oby4aTb OPUCTOB yBaXaTb, 3aliuliaTb U
npogBuraTb nNpaBa W MHTepecbl CBOUX KIWEHTOB U
noadepXxuBaTb Haanexatllee otnpasneHe npaBocyaus.

3.3. Principle Ill: Role and duty of lawyers

3.3. MNpunyun Ill: Pornb u 06s13aHHOCMbB ad80Kamos
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45.

The role and duty of lawyers should be established through
professional standards and codes of conduct, which should be
drawn up by Bar or other lawyers’ professional associations.
Such standards and codes should inter alia ensure that lawyers
act independently, diligently and fairly and respect professional
secrecy, the violation of which, without the client’s consent,
should be subject to appropriate sanctions. When providing
legal assistance in a court and other settings, lawyers are bound
by the requirements of the law and ethical norms, which are laid
down in the respective rules and regulations. Lawyers should
respect the judiciary and their conduct in court should comply
with applicable rules and standards. Any abstention from
professional activities should not damage the client’s interests.

45.Ponb n 0693aHHOCTL aaBOKaTOB AOMKHbI ObITb onpeaeneHsbl
C nomouwbio NPOodEeCCUOHanbHbIX CTaHOApPTOB W KOAEKCOB
NOBEAEHNS, KOTOpPblE OOMKHbl ObiTb paspaboTaHbl Konnerven
a[lBOKaToOB Unn gpyrnumu npoceccmoHanbHbIMKU accoumnaumsmm
a[BoOKaToB. Takme CcTaH4apTbl U KOAEKCHI AOMMKHbI, B YHACTHOCTH,
obecneumBatb, 4TOObLI agBoKaTbl AENCTBOBANM HE3aBUCMMO,
AobpocoBeCTHO M cnNnpaBegnNMBO M yBaxanu
NpodeccnoHarnbHy0 TanHy, HapyLleHne KoTopon 6e3 cornacus
KNUeHTa OOSMKHO ObiTb NPeaMETOM COOTBETCTBYHOLLMX CaHKLMWMNA.
AQBOKaTbl LOMMKHbI yBaXaTb CygebHyH cuctemy, a Wux
nosegeHne B Cyae OOMKHO COOTBETCTBOBATb MNPUMEHUMbIM
npaBunam u cTaHgapTam. Jlioboe Bo3gepxaHue OT
npodeccnoHanbHON OesATEeNIbHOCTU He [OOSMKHO HaHOCUTb
yuwiepb nHTepecam KnmeHTa.

3.4.

Principle 1V: Access for all persons to lawyers

3.4. lNpunyun 1V: Jocmyn Ons ecex nuy Kk abgokamam

46.

An extension of Article 6 of the Convention, which protects the
right to legal assistance in criminal proceedings, this Principle
calls for “all necessary measures” to ensure the access of
everyone, including those in an “economically weak position”, to
the services of independent lawyers. Lawyers’ duties and
diligence towards their clients should not depend on whether
they are paid privately or from public funds.

46.B cootBeTcTBMM C paclumpeHuem ctatbn 6 KoHBeHuun,
KOTOpas 3aluMLLiaeT npaBo Ha NMpaBoOBYK MOMOLLb B YrOfIOBHOM
CyoONpPOM3BOACTBE, 3TOT MNPUHUMN npegycMmaTtpmBaeT «BCe
HeobxogMmble Mepbl» Ans obecnevyeHnst 4OCTyna BCEX, B TOM
yucne Tex, KTO HaxoAuUTCss B «3KOHOMWYECKM crnabdbom
NOMNOXEHUMY», K YCNYrn HE3aBUCUMbIX topucToB. OBA3aHHOCTU U
ycepave agBoKaToB B OTHOLUEHUM CBOMX KITMEHTOB HE AOSMKHbI
3aBuCeTb OT TOro, OMNfa4YMBalOTCs fIM OHM B YACTHOM MopsigKe
NI U3 TOCYy4apCTBEHHbBIX CPEACTB.
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3.5. Principle V: Associations

3.5. MNpuHyun V: Accoyuayuu

47.

Membership of professional associations, intended to
strengthen professional standards and safeguard the
independence and interests of lawyers, is encouraged. Such
associations should be self-governing and independent and
their roles should be respected. Amongst other things,
professional associations should be encouraged to “promote
and support law reform and discussion on existing and proposed
legislation” and “co-operate with lawyers of other countries in
order to promote the role of lawyers, in particular by considering
the work of international organisations of lawyers and international
intergovernmental and non-governmental organisations.”

47 .MoowpsaeTca 4YNeHCTBO B nNpodeccuoHalbHbIX
accouunaumax, nNpu3BaHHbLIX YKPennaTb npodeccuoHarnbHble
cTaHgapTbl U 3awuuwaTtb HEe3aBUCUMOCTb WU UHTepech
agBokaToB. Takme accouvmaumm LONXHb ObITb
camoynpasnsemMbiMM U He3aBUCUMbIMW, U WX PONn cnegyet
yBaxaTb. Cpean npodero, cnepgyet noowpsaThb
npodeccmnoHarnbHble accoumaumn K «NOOLLPEHUIO U NOAOEPXKKE
npaBoBON pedopmbl, U OBCYXOEHUIO CyLEeCTBYIOLWEro |
npegnaraeMoro 3akoHodaTenbCTBa» M «COTpyAHMYaATb C
toprcTamMmn apyrmx CTpaH B LensxX NoBbILLUEHWUSI pOfv OPUCTOB, B
4YaCTHOCTM NYTEM pacCcMOTpeHust paboTbl MexayHapoaHble
opraHuM3auuMmnm WPUCTOB N MeXAYHapOAHbIe
MeXNnpaBUTeNbCTBEHHbIE WU HenpaBUTENbCTBEHHbIE
opraHusaumm».

3.6.

Principle VI: Disciplinary proceedings

3.6. NpuHyun VI: QucyunnuHapHoe rnpou3sodcmeo
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48.

This Principle notes that “Where lawyers do not act in accordance
with their professional standards..., appropriate measures
should be taken, including disciplinary proceedings”, for which
Bar associations or other lawyers' professional associations
should be responsible. Such proceedings should respect procedural
guarantees set out in the Convention. Any sanctions should respect the
principle of proportionality.

48.B 5TOM MpHUHIMIE OTMEYaeTcsi, YTO «B TeX Clydasx, Koraa
aJlBOKAThl HE JNCHUCTBYKT B COOTBETCTBUU CO CBOUMHU
NpoQecCHOHAIbHBIMU CTaHAAPTAMH..., JOJKHBI NPUHUMATHCS
HaJUICKAIKME MEphl, BKIKOYAs IHUCLUILUIMHAPHOE IPOU3BOACTBO», 34
KOTOPBIE€ JOJKHBI HECTH OTBETCTBEHHOCTh KOJUIETMH a/JBOKAaTOB WU
apyrue npodeccuoHalibHble acCOUMalMU OPUCTOB. Takoe
pa3duparenbCcTBO JOKHO YyBaXaTh MpollecCcyalbHble TapaHTHU,
nuznoxxeHHsle B KonBeHiuu. JIoOble CaHKUIMHU JOJDKHBI YBaXaTh
MIPUHIUII TPOIIOPLIUOHAIBHOCTH.

3.7. Specific situations

3.7. Ocobbie cumyayuu
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49.

Certain contexts may justify greater restrictions of lawyers’
rights. The Guidelines of the Committee of Ministers on human rights
and the fight against terrorism (2002), for example, recognise that
“the imperatives of the fight against terrorism may justify certain
restrictions to the right of defence,” notably arrangements for
access to and contacts with counsel and arrangements for
access to the case file (Guideline 1X.3.) They may also justify
interception of communications between lawyers and their
clients (Guideline XI.2.) These restrictions are potentially open
to abuse, given the lack of a universally recognised definition of
terrorism. National authorities are obliged to take all necessary
action to prevent and protect against terrorism. It is, however,
unacceptable unlawfully to instrumentalise lawyers and interfere
with their professional activities to this end. Particular vigilance
and caution are therefore needed. The 2002 Guidelines are not
intended to deprive a person accused of a “terrorist” offence of
adequate legal representation.

49.0npepeneHHble ycnoBms MOryT onpasabiBaTb 6Gonee
CTporue orpaHudeHuss npae agBokaTtoB. Hanpumep, B
Pykosogsawmx npuHumnax KomuTeTa MWHUCTPOB MO nNpaBam
yenoBeka n 6opbbe c Teppopuamom (2002 rog) npuaHaetcs,
4YTO «MMNepaTmBbl 6opbObI C TEPPOPU3IMOM MOTYT OnpaBabiBaTb
onpefeneHHble OrpaHMYeHns npaesa Ha 3awuTy», B YaCTHOCTH
AOrOBOPEHHOCTN O AOCTYME M KOHTaKTax ¢ NOMOLLbIO afBoOKaTa
N OOroBOPEHHOCTEN O gocTyne K matepuanam gena (MNpuHumn
IX.3.). OHn Takke MOryT onpaAblBaTb MepexBaT COObLEHUN
Mexay agBokatamm u ux knveHtamu (MpuHuun XI1.2.). 3tun
OrpaHNYeHns NOTEeHUManbHO OTKPbITbl AN 3noynoTpebneHuin,
yuynTbiBas OTCYTCTBME YHUBEpPCcaAnNbHOro nogxoja.
obwenpnusHaHHoe onpegeneHne Tteppopusama. [loaTomy
Heobxoanma ocobaa O6AUTENbHOCTb U OCTOPOXHOCTb.
PykoBogsawme npuHumnel 2002 roga He npegHasHadYeHbl Ons
nMuweHna nuua, o6BUHAEMOro B «TEPPOPUCTUYECKOMY
NnpaBOHapyWeHNUN, ageKkBaTHOIO KPUONYECKOTO
npeacTaBUTENbLCTBRA.

4,

Defending lawyers and the legal profession: the role of the

Council of Europe

4. 3awmuTa aaABOKaAaTOB W aAaBoOKaTypbl:
EBponbl

ponb CoBeTa
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50.

Although international legal instruments clearly prohibit undue
interference in the legal profession, the specific activities that
amount to prohibited ‘interference’ cannot be exhaustively
identified. Depending on the situation, the authorities may be
justified in “interfering” with lawyers’ rights. The question is
whether or not that “interference” amounts to a violation, which
will often depend on whether or not it is proportionate. Assembly
Recommendation 2121 (2018) repeated a previous call for the
creation of an early warning mechanism to respond to
immediate threats to the safety and independence of lawyers,
similarly to the platform for the protection of journalists
established by the Council of Europe in 2015. This new platform
could cover situations of human rights defenders in general,
including also, for example, journalists and civil society activists.

50.XoTa MexayHapoaHO-NpaBoBble OOKYMEHTbl OOHO3HA4YHO
3anpeLlarT BMeLaTenbCTBO B HOPUANYECKYID AEeSATENbHOCTb,
KOHKpPEeTHble BWAObl AEATEeNIbHOCTU, KOTOpble pPaBHOCUSIbHbI
3anpeweHHOMY «BMellaTenbCTBY», He BCerga 4YeTko
onpeaeneHbl. [Tockonbky He BCe B3aMMoLenCTBME rocydapcrsea
C lopucTamMn 3anpeLeHo, MoxeT ObiTb TPYAHO onpenenuTsb,
Kakne [eWCTBUS npeactaBnsaiT cobon BmewaTensCcTBO, a
KakMe ABnsTCa npuemnembiMn. PekomeHpaums Accambrieun
2121 (2018) noeTopuna npeabloywmin npu3sbiB K CO34aHUIO
MexXaHu3mMa paHHero npenynpexgeHus ons pearMpoBaHnsa Ha
HenocpeacTBeHHble Yrpo3bl 6e30MacHOCTM U HEe3aBUCUMOCTU
a[lBOKaTOB, aHanornmyHo nnatopmMe 3alnTbl >XYPHanuUCToOB,
cosgaHHon CoseTtom EBponbl B 2015 rogy. HoBasa nnatdgopma
MOXET OXBaTblBaTb CUTyauuu MNpaBoO3alLUMTHMKOB B LEMNOM, B
TOM 4ucne, Hanpumep, XYpHanucToB U aKTUBUCTOB
rpaxkgaHckoro obuiecTaa.
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51. Following the Assembly’s earlier request for creation of a

‘platform’ on human rights defenders, the Secretary General had
appointed a person in his Private Office as a contact point to co-
ordinate potential action on alleged reprisals against defenders
who interact with the Council of Europe. Since then, the
Secretary General has indicated that the methodology of this new
mechanism, including the criteria for establishing causal link and
the possibility for direct reporting from defenders to his Office,
was under review. The Committee of Ministers has recently
called for further information on the activities of this mechanism.
The Assembly’s view, however, is that this apparently very
modest and discrete mechanism is unlikely to be a sufficient
substitute for the recommended platform.

51.B otBeT Ha paHee cpenaHHyio Accambneenn npocbby o
co3aHun «nnaTtdopMbl» ANS NPaBO3aLUNTHUKOB ['eHepasbHbIn
CeKkpeTapb onpegenun LOrmkKHOoCcTb B cBoem JlnyHom Odouce,
ONA WCMoNb30BaHMA B KadyecCcTBe KOHTAKTHOro nuua ansg
KoopAuMHaUUM BO3MOXHbIX AEWCTBUM B OTHOLWEHWUMU
npegnonaraeMblx penpeccun NpPOTUB MpPaBO3aLLUTHUKOB,
KoTopble B3aumogenctByoT ¢ Cosetom. EBponbl C Tex nop,
[eHepanbHbIA CeKpeTapb YyKasan, 4YTO MEeTO4ONorMs 3Toro
HOBOro MexaHu3ma, BKIl04as KpUTEPUU YCTaAaHOBNEHUSN
NPUYNHHO-CNEACTBEHHON CBSA3M U BO3MOXHOCTb MNPAMOM
OTYETHOCTU OT NPaBO3aLMTHMUKOB B €r0 BEJOMCTBO, HAaXO4UTCA
B cCTagum nepecmoTtpa. KoMnteT MUHUCTPOB HedaBHO Npu3Barn
K OONOMHUTENbHON MWHpOpMauUMM O [OeATerIbHOCTU 3TOoro
mexaHunama. OpgHako Accambnesa cuuTaeTt, 4YTo ITOT, MOo-
BMANMOMY, BECbMa CKPOMHbIN U AUCKPETHbIN MEeXaHu3M Bpsg
N CTaHEeT JOCTaTOMHOW 3aMeHON pekoMeHayeMon nrnatgopMmsbl.

52.

In 2018, the Assembly approved the creation of a General
Rapporteur on the situation of human rights defenders within the
Commission on legal affairs and human rights. The current
General Rapporteur is Mr Raphaél Comte (Switzerland, ALDE).
His mandate includes the situation of lawyers who act in human
rights-related cases.

52.B 2018 rogy Accambnesa ytBepauna cosgaHue
[eHepanbHOro poknagyMka no BOMPOCY O MOMOXEHUU
npaBo3awmTHUKOB B Komuccumm no npaBoBbiM BOMpocam W
npaBam 4enoseka. B HacTosiwee Bpems [eHepanbHbIM
aoknagymkom saensetca r-H Padgasne Kodte (LUBenuapus,
ALDE). B ero maHgaT BXOAWUT MOSIOXEHWE a[iBOKaTOB, KOTOpPbIEe
3aHMMalOTCS NPaBO3aLLUUTHLIMU AenamMmu.

34




AS/Jur (2019) 29

53.

The promotion of the full enjoyment of lawyers’ rights and their
protection as human rights defenders is also a priority for the
office of the Commissioner for Human Rights, through third
party interventions before the Court, consultations with human
rights defenders, cooperation with other international partners
and in the framework of dialogue with member States.

53.CogenictBne NOMHOMY OCYLLECTBMEHUIO NpaB aABOKaToOB WU
MX 3alMTe B KayecTBe MpaBO3aLLMTHUKOB Takke SABNAETCS
npuoputetom ans Odwuca YNONHOMOYEHHOro NO npaBam
yernoBeka MNOCPeACTBOM y4vacTusa TpeTbux cTopoH B Cyge,
KOHCyNnbTauMn € npaBo3allUTHUKaAMW, COTPYAHMYEecTBa C
APYrMMU MeXOYHapOAHbIX NMapTHEPOB M B pamKax guanora ¢
rocygapcTBammn-4rieHamum.

54. Finally, professional assistance to lawyers and professional

associations has often been provided by the Council of Europe.
The Committee of Ministers agreed with the Assembly that the
implementation of Recommendation No. R(2000)21 could be
improved through training programmes in the framework of the
organisation’s cooperation activities and has encouraged all
departments to step up their efforts in this area. Co-operation
activities concerning lawyers, their professional associations and
their training have in the past been organised in the Republic of
Moldova and Georgia, and are currently underway in Turkey and
on a regional level involving Armenia, Georgia, the Republic of
Moldova and Ukraine. These projects aim to bring national laws
and regulations into line with European standards. More
generally, the European Programme for Human Rights Education
for Legal Professionals (HELP) supports member states
in implementing the Convention at the national level by
enhancing the capacity of judges, lawyers and prosecutors to
apply the Convention in their daily work.

54 .HakoHeu, CoBeT EBponbl 4yacTo oOKa3biBaerT
NpodeCccnoHarnbHy0 NOMOLLbL pUCTaM U NpPodreCccnoHanbHbIM
accoumnaumam. Kommtetr MUHUCTpPOB cornacuncsa ¢ Accambneen
B TOM, 4YTO BbinonHeHne PekomeHgaumm Ne R (2000) 21 MOXHO
ynyydwnTb C MNOMOLbLI nporpamm ob6y4yeHuss B pamkax
AEeATEeNbHOCTN opraHn3aumm No COTPYAHNYECTBY, U Npu3Ban Bce
AenapTamMeHTbl akTUBM3NPOBATbL CBOM YCUNMsS B 3Ton obnacTu.
MeponpuaTtua No COTPYOHUYECTBY, KacalluMecs HpuUcToB, UX
npodeccnoHanbHbiX accounaumnim n nx NoAroToBKM, B NPOLLSIOM
6bin opraHmnsoBaHbl B Pecnybnunke Mongosa u [pysum u B
HacTosiwee BpemMs OCYLEecCTBNATCA B Typuum mn Ha
permoHanbHOM YypoOBHe C y4dyacTmem ApmeHuun, [pysun,
Pecnybnnkn MongoBa 1 YKpanHbl. OTW NPOEKTbl HanpaBfeHbl
Ha npuBeAeHUE HauMOHamnbHbIX 3aKOHOB M NpaBun B
COOTBETCTBME C €BpOnenckumn ctaHgaptamu. B 6onee obuem
nnaHe, EBponenckas nporpamma obpasoBaHust B obnactu npas
yenoseka ans topuctos (HELP) okasbiBaeT nogaepxkky
rocygapcream-dneHam B ocyuwectBneHnn KoHBEeHUMM Ha
HaUMOHaNbLHOM YPOBHE MNYTEM pacCLUMPEHUS BO3MOXHOCTEN
cyoen, agBoKaToB W MPOKYPOpOB MPpUMEHATb KOHBEHUMO B
CBOEW NoBCeAHEBHON paboTe.
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5. A possible Council of Europe convention on the profession | 5. Bo3amoxHasa koHBeHUuus CoBeta EBponbl o npodeccum
of lawyer ropucTa
55. As noted above, the Committee of Ministers has now replied to | 55.Kak oTme4anoch Bbilwe, KOMUTET MUHUCTPOB B HacTosLlee

Assembly Recommendation 2121 (2018). Of greatest interest is
the fact that the Committee of Ministers, having received
positive comments from relevant inter-governmental expert
committees, has instructed the European Committee on Legal
Co-operation (CDCJ) to prepare a feasibility study covering the
following points:

BpemMsa OTBeTMN Ha pekomeHgaumtio 2121 (2018) Accambnew.
Hanbonbwnn nHtepec npeactasBndaeT TOT dakTt, 4yTto Komurter
MWUHUCTPOB, MNOMYYUB MOJNIOXUTENbHbIE KOMMEHTapuu OT
COOTBETCTBYHLWMNX MEXNPaABUTENbCTBEHHbIX KOMWUTETOB
3KCnepToB, Mopyyun EBponenckomy KOMUTETY NO MPaBOBOMY
cotpyaHudectry (CDCJ) noarotoBUTb TEXHUKO-3KOHOMUYECKOE
obocHOBaHMe, oxBaTblBalOLLEE CrieaytoLine BOnpochl:

a. identifying the possible added value of drafting a
convention, taking account of the protection provided by other
Council of Europe instruments, in particular the European
Convention on Human Rights and the case-law of the European
Court of Human Rights;

a. BbIsIBNleHNWE BO3MOXHOW [AOMOMHUTENbHOM LIEHHOCTU Npu
pa3paboTke KOHBEHUMM C Yy4eTOM 3almTbl, obecnevvBaemou
apyrumun  gokymeHtamm Coseta EBponbl, B 4acTHOCTHM
EBponenckon KOHBeHLMEW O npaBax 4YenoBeka WU
npeuegeHTHbIM npaBom EBponenckoro cyga no npaBam
YyernoBseka,

b. identifying and assessing the possible alternatives to
drafting a convention, including, for instance a new
recommendation or guidelines;

b.BbISIBNEHME 1 OLeHKa BO3MOXHbIX ansTepHaTUB COCTaBIEHUIO
KOHBEHLMW, BKIOYas, Hanpumep, HOBYK PeEKOMeHOauuvi unm
PYKOBOASLLME NPUHLINMbI,
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c. defining, if appropriate and depending on the conclusions
under items a and b, a tentative outline of the personal and
material scope of a convention;

c.onpegenenne, ecrim 31O YyMECTHO U B 3aBUCUMOCTU OT
BbIBOOOB MO NMyHKTaM a " b, npeaBapuTeribHoOro onuncaHunsa
JINYHOIo N MatepunaribHoOoro oxearta KOHBEHLUN,

d. drawing up, if appropriate and depending on the
conclusions under items a and b, a tentative outline of draft
terms of reference for a committee of experts responsible for
drafting the convention, and advising on appropriate working
methods.

d.cocTaBneHnue, B criyyae HeobxoaMMOCTM U B 3aBUCMMOCTU OT
BbIBOAOB MO MyHKTaM a W b, npegBaputensHoro Habpocka
npoekTa Kpyra BefeHus ANns KoMuTeTa 3KCNepToB,
OoTBevalollero 3a pas3paboTky KOHBEHUWMW, U NpefocTaBreHue
pekoMeHAaunn OTHOCMTENbHO COOTBETCTBYHOLIMX METoA0B
paboThbl.
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1. Recommendation 2121 (2018) also suggested that work on a
new Convention should be based on Committee of Ministers’
Recommendation No. R(2000)21, whilst also taking account of other
relevant texts, including the Council of Bars and Law Societies of
Europe’s Charter of Core Principles of the European Legal Profession,
the International Association of Lawyers’ Turin Principles of
Professional Conduct for the Legal Profession in the 21st Century and
the International Bar Association’s Standards for the Independence
of the Legal Profession, International Principles on Conduct for the
Legal Profession and Guide for Establishing and Maintaining
Complaints and Discipline Procedures. It goes without saying that
work on a future convention would take account of the case-law
of the European Court of Human Rights (the Court), the “Rule of
Law Checklist” of the European Commission for Democracy
through Law (Venice Commission) and findings of Special
Procedures of the Human Rights Council such as the Special
Rapporteur on the independence of judges and lawyers and the
Special Rapporteur on the situation of human rights defenders. It
is now almost 20 years since the recommendation was drafted
and, as noted in Recommendation 2121 (2018), there may be areas
in which it could be developed and updated.

56.B pekomeHgaummn 2121 (2018) Tarke npegnaraetcs, 4ToObl
paboTa Hag HOBOW KOHBEHLUMEW OCHOBbIBanacb Ha
pekomeHgauun Komuteta muHuctpos Ne R (2000) 21 npwm
OOHOBPEMEHHOM Yy4yeTe OPYrMX COOTBETCTBYIOLUUX TEKCTOB, B
Tom uucrne CoBeTa agBoKaTOB M HOPUOMYECKMX OOLLeCTB.
EBponenckad xapTuUsi OCHOBHbIX MNPUHLUNOB €BPOMNEenCKONn
topnanyeckon npodeccun, MexayHapoaoHasa accoumauuns
topuctoB B TypuHe, lMMpuHuMnbl NpodecCUoHasrbHOro
noseaeHusa topuctoB B XXI Beke n CtaHgaptbl MexayHapogHom
accoumauum KpUCTOB ONS HEe3aBUCUMOCTU HPUANYECKON
npodeccun, MexayHapoaHble MNPUHUMUMNBLI NOBEAEHUS AN
topuctoB. [lpodeccua wpucta U pykKoBOACTBO MO
YCTaAHOBIMEHNIO M NOAAEPXaHWUIO >Xanob® n AuMCUMNINHAPHBIX
npouenyp. Camo cobown pasymeeTtcs, 4To pabota Hag byaylien
KOHBeHUMen 6yaeT y4duTbiBaTb nNpeuefeHTHOe npaBo
EBponenickoro cygpa no npasam 4enoseka (Cypa),
«KOHTpONbHLIN MepeyeHb BOMPOCOB BEPXOBEHCTBA MpaBa»
EBponenckon kKomuccum 3a AemMoKkpaTuo 4Yepes npaBo
(BeHeumaHckaa koMUCCUA) U BbIBOAbI CneumnarnbHbIX npoueayp
CoseTa no npaBaM 4enoBeka, Takux Kak CneuunanbHbin
AOKNnag4vmk no BONpoCy O HE3aBMCUMOCTU CyAen U aiBOKaTOB U
CneuvanbHbIN gOKNag4YuMK NO BOMNPOCY O MONOXEHUN
npaBo3awmTHUKOB. [lpowno yxe nodytn 20 ner ¢ MoOMeHTa
CoCTaBneHWa pekoMeHpgauWun, U, Kak OTMe4YeHO B
PekomeHngaumm 2121 (2018), moryT 6biTb 06nacTu, B KOTOPbIX
OHa MOXeT ObITb paspaboTaHa n oOHoBMNEHA.

6.

Conclusions

6. BbiBOoAgbI
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57.Continuing reports of lawyers being threatened, disbarred,
restricted in their rights and worse are a matter of serious concern,
both in themselves and from the wider perspective of the protection of
human rights and the rule of law. While the Council of Europe is
studying the feasibility of a European convention on the profession of
a lawyer, it is essential for the Assembly to remain informed of and
respond to such threats. The purpose of this report, therefore, will be
to examine recent developments across the member States, with a
view to making necessary recommendations to member States,
support the work of other Council of Europe bodies and mechanisms
and continue to encourage the Committee of Ministers’ to proceed
towards adoption of a new convention.

57.Mpoponxatowme noctynatb COOOWEHMA O TOM, 4TO
agBokaTbl nogBepratTca yrposam, nuweHuto ceoboabl,
OrpaHN4YEeHMAM B CBOMX NpaBax W, YTO elle XyXe, Bbl3blBaloT
cepbe3Hyo 06eCrnoKOeHHOCTb Kak camn no cebe, Tak U C TOYKM
3peHnsa 3awmTbl NpaB YeroBeka M BepxoBeHCTBa npasa. [Moka
CoBeT EBponbl M3y4aeT OCYLWECTBMMOCTb €EBPOMNENCKOMN
KOHBEHUUN O npodheccum topucta, BaxHO, 4ToObl Accambnes
Gbina B Kypce TakuMx yrpo3 u pearmpoBarna Ha Hux. [lostomy
LUenbi HacToswero noknaga 6ygoer u3ydeHwe nocnegHux
cobbITUN B rocygapcTBax-yfieHax C Uenbko BbipaboTku
HeobxoouMbIX pekoMeHJauunm Ans rocygapcTB-YreHOoB,
noaaepXkn paboTbl ApyrMx opraHoB M MexaHuamoB CoBeTa
EBponbl 1 NpogosmkeHna noowpeHnst gesatensHoctn Komuteta
MWHUCTPOB. NPUCTYNUTb K NPUHATUIO HOBOW KOHBEHLMM.

58.Moreover, it is important that the Council of Europe bodies make it
clear that any unlawful interference with a lawyer’s work, and
especially threats against and prosecutions of lawyers for their
professional activities, when a lawyer is identified with his/her client
and as such is considered to assist a crime, can be considered as
grave violations of the right to a fair trial and should be prevented,
with appropriate sanctions where necessary.

58. bonee Toro, BaxHo, 4ToObI opraHbl CoBeTa EBponbl 4eTko
JaBanu MOHATb, YTO nNbOoOe He3aKoHHOEe BMELLAaTenbCTBO B
paboTy agBokaTta, M 0COBEHHO Yrpo3bl M npecnegoBaHus
afBokata 3a ero npodeccrmoHanbHyl AOeATenbHOCTb, Korga
aaBoOKaT OTOXOECTBIISIETCA CO CBOMM KIMMEHTOM WU KaK TakoBOe
cumtaetcss 4tobbl NOMOYb MNPECTYNNEHUI0, OOMKHbI ObITb
KBanMuuMpoBaHbl Kak MPecTynneHns NpoTUB MpaBoOCyaust U
CYpOBO Haka3aHbl.
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59.At this stage of the preparation of the draft report, | propose to
organise a hearing to gather information on recent cases of lawyers
under threat and any concrete recommendations from civil society
organisations. The hearing may also be an opportunity for the
committee to be updated on progress further to Assembly
Recommendation 2121 (2018), notably as regards the feasibility study.
Once this step is completed, | will present a draft report to the
committee.

59.Ha paHHOM 3Tane noAroTOBKM MNpoekTa Joknaga 4
npeanarak opraHu3oBaTtb crywaHve gnst cbopa MHgopmaumm
O HefaBHUX Jenax aaBOKaTOB, KOTOPbIM YrpoXaroT, U NHoObIX
KOHKPETHbIX peKkoMeHJauuh OT opraHusauui rpaxgaHcKoro
obwectBa. CnywaHne MOXeT TakxXe AaTb BO3MOXHOCTb
KOMUTETY NosfyyYnTb OOHOBMEHHYI WHQOpMaUUIo O Xoae
paboTbl B COOTBETCTBUW C pekomeHpauuen 2121 (2018)
Accambneun, ocOb6eHHO B OTHOLLUEHUN TEXHUKO-3KOHOMMYECKOro
obocHoBaHuA. [lo 3aBeplleHUM ITOro Wara S NpPeacTaBriio
NPOEKT oTYEeTa KOMUTETY.
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